NO. 48877-9-11

COURT OF APPEALS, DIVISION II
OF THE STATE OF WASHINGTON

In re the Personal Restraint Petition of® RESPONSE OF THE
INDETERMINATE

JOHN PHET, SENTENCE REVIEW
BOARD TO PERSONAL
Petitioner. RESTRAINT PETITION
AND MOTION TO
DETERMINE REMEDIES

Respondent, the Indeterminate Sentence Review Board (ISRB or
Board), responds to John Phet’s personal restraint petition pursuant to
RAP 16.9. Phet was originally sentenced in 2002 to life without the
possibility of parole on five counts of aggravated first-degree murder and
100 months confinement on five counts of assault in the first degree,
committed when he was 16 years of age. All ten counts are subject to
firearm enhancements. On March 25, 2016, Phet was resentenced on the
five counts of aggravated murder to a 25-year minimum term on each
count. Phet argues he should be eligible for parole on the assault
convictions, including firearm enhancements, after 20 years and that the
imposition of a life-equivalent sentence violates the Eighth Amendment’s
Cruel and Unusual Punishment Clause. But RCW 9.94A730 only applies

to an individual who was not sentenced for aggravated first degree murder.



Phet also raises a claim that firearm enhancements are not
applicable to aggravated murder convictions and that his overall sentence
violates the Eighth Amendment’s Cruel Punishment Clause. Those claims
do not involve the ISRB’s administration of Phet’s sentence and are better
addressed by the prosecutor.

I. BASIS FOR CUSTODY

John Phet is in the custody of the Washington Department of
Corrections and is currently incarcerated at the Stafford Creek Corrections
Center pursuant to a valid judgment and sentence of the Pierce County
Superior Court. He was convicted by jury verdict of aggravated first-
degree murder (Counts 1 through five) and first-degree assault (Counts 6
through 10) each with a firearm enhancement. On June 28, 2002, the
court (the Honorable Karen L. Strombom) sentenced him to consecutive
terms of life imprisonment without the possibility of parole on Counts 1
through five and 100 months on Counts 6 through 10. Exhibit 1,
Judgment and Sentence, State v. Phet, Pierce County Superior Court No.
98-1-03162-1, at 8 (Judgment and Sentence). The court also sentenced
Phet to consecutive 60 months, flat time, on each of the 10 firearm
enhancements. Exhibit 1, at 8.

Phet was eventually resentenced on the five aggravated murder

counts on March 25, 2016, pursuant to Second Substitute Senate Bill
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5064, §8 9 and 11 (Laws of 2014, Chapter 130, §§ 9 and 11). See RCW
10.95.030(3); RCW 10.95.035. The superior court (the Honorable Stanley
J. Rumbaugh) resentenced Phet to a minimum term of 25 years on each of
the five aggravated murder convictions pursuant to RCW
10.95.030(3)a)(ii). Exhibit 2, Judgment and Sentence Addendum Setting
Minimum Terms, State v. Phet, Pierce County Superior Court No.
98-1-03162-1, at 3. All other terms in Phet’s original judgment and
sentence remained unchanged. Exhibit 2, at 4 (Section 3.2). Thus, Phet’s
sentence includes 5 terms of 25 years to life and 5 terms of 100 months
confinement, all counts consecutive to each other, plus a 60 month firearm
enhancement on all ten counts, also consecutive.
II. STATEMENT OF THE CASE

A. Facts of the Pierce County Crimes

On direct appeal, this Court summarized the facts of Phet’s case as
follows:

On July 5, 1998, at approximately 1:45 a.m., several

gunman burst into Tacoma’s Trang DaiCafe and opened

fire on the patrons, killing five people and wounding five

others. Later, forensic officers collected 52 shell casings in

and around the cafe.

Tacoma Police Department (TPD) officers retrieved
a neighboring business videotape recording of the alley
behind the café. It revealed two vehicles backing into the

alley minutes before gunfire erupted. Based on prior armed
assault reports, TPD detectives recognized Chea’s silver or



gray vehicle. They knew Chea as a member of the LOC’s
Out Crips (LOC’s), a local gang. . . .

The detectives interviewed some of the surviving
café¢ patrons. . . . [O]ne of the people injured in the
shooting, Son Kim, fought with Ri Le at the café. . .. The
detectives focused their investigation on Le, Chea, and their
associates. Later investigation revealed Phet’s participation
in the crimes.

The State charged Chea and Phet with five counts
of first degree aggravated murder and five counts of first
degree assault. The State alleged a firearm enhancement on
each count.

The State sought a pretrial ruling on the
admissibility of Chea’s and Phet’s involvement with the
LOC gang. . ..

[Ulltimately Judge Strombom admitted the evidence of
gang affiliation.

On August 3, 1999, while in custody, Chea and Phet
assaulted Sok, who agreed to testify against Chea and Phet
under his plea agreement. . . .

At trial, Sok who had been a member of the LOC’s
gang for a couple of years before the shooting testified. He
said that on the evening of the shooting, he left home with
his 9 millimeter handgun, which he carried to protect
himself against other gangs® members.



[O]n July 4, 1998, Chea called Chak and invited him over
to Le’s house. Chea wore red clothes. He drove his
gray/silver Honda Civic and picked up Chak for the ride to
Le’s house. Phet and Mom were already there. . . .
Eventually everybody got into cars and met other LOC’s
members.

Chak . . . testified that Sok and his carload and Chea
and his carload drove to the market. Chea told Chak to call
the café to learn whether Kim remained there. When Kim
answered, Chak hung up. Both cars then drove into the
alley behind the café. . . . Chak also testified that Chea
stayed in his car, and Sok and Ngeth stayed in Sok’s car;
everyone else got out and took guns from Chea’s car trunk.
Le told Khanh and Phet to guard the back door and to shoot
if anyone came out. Leo, Le, Mom and Chak headed for
the front door Chak opened the door and everyone rushed
in and opened fire.

The jury found . . . Phet guilty as charged, including
the firearm enhancements.

Exhibit 3, Opinion, State v. Phet, 127 Wn. App. 1016 (2005) (footnotes
omitted).
B. The “Miller Fix”: 2014 Amendment to RCW 10.95.030

In Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d
407 (2012), the United States Supreme Court held for the first time that a
mandatory sentence of life without the possibility of parole, as applied to
an offender who was under the age of 18 at the time of his crime, violates
the Eighth Amendment to the United States Constitution. Prior to Miller,

the courts of this state had rejected similar challenges and upheld life-



without-parole sentences imposed on juvenile murder defendants. See
State v. Furman, 122 Wn.2d 440, 858 P.2d 1092 (1993); see also Harris v.
Wright, 93 F.3d 581 (9th Cir. 1996).

In response to the Supreme Court’s decision in Miller, the
Washington Legislature enacted 2SSB 5064 (Laws of 2014, ch. 130),
often referred to as the “Miller fix.” See In re McNeil, 181 Wn.2d 582,
586, 334 P.3d 548 (2014). Among other things, the Miller fix amended
RCW 10.95.030 by establishing new sentencing guidelines for aggravated
first-degree murder committed by juveniles and requiring sentencing
courts to “take into account mitigating factors that account for the
diminished culpability of youth as provided in Miller.” Laws of 2014, ch.
130, § 9(3)(b); RCW 10.95.030(3)(b). If the court does not impose a
sentence of life without the possibility of parole or early release, the
offender is given an indeterminate life sentence under the authority of the
Board with a minimum term of at least 25 years, depending on the
offender’s precise age at the time of the crime. Laws of 2014, ch. 130, §
93)a)i) & (ii); RCW 10.95.030(a)(i) & (ii). The “Miller fix” also
provides for Board review of juvenile offenders not convicted of
aggravated first-degree murder whose prison sentences were in excess of

20 years. See Laws of 2014, ch. 130, § 10.
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The Miller fix became effective on June 1, 2014. Laws of 2014,
ch. 130, § 16. A juvenile offender who received a mandatory sentence of
life without the possibility of early release prior to the effective date of the
Miller fix is entitled to resentencing. For offenders such as Phet, when
convicted of aggravated first degree murder committed when the person is
at least sixteen years old, the minimum term of total confinement shall be
twenty-five years. Laws of 2014, ch. 130, § 11(1); RCW 10.95.035(1);
RCW 10.95.030(3)(a)(ii). As is the case with other juvenile offenders
sentenced for aggravated first-degree murder, the offender’s minimum
term will be administered by the Board under RCW 10.95.030(3). Id,
RCW 10.95.035(1).

The Miller fix also mandates that the juvenile offenders minimum
term will be served as “flat time” and amended RCW 9.94A.540 regarding
mandatory minimum terms. Laws of 2014, ch. 130, § 9(3)(c);: RCW
10.95.030(3)(c).

C. Communications with the ISRB

On December 1, 2015, Phet’s counsel emailed the ISRB asking, in
general terms, if there was a policy regarding parole eligibility for Miller-
fix minimum terms that are ordered to run consecutive. See Petition, at
Attachment. The Board stated it will accept petitions for a hearing after

the offender serves 20 years of flat time. See Petition, at Attachment. On



this same date, Phet’s counsel emailed again clarifying he was not asking
about non-aggravated murder counts but rather consecutive aggravated
murder counts. /d. In response, the ISRB indicated the offender would
have a hearing at 25 years. On February 4, 2016, the ISRB answered
another of counsel’s questions regarding a hypothetical where an offender
1s sentenced to two 25 year consecutive terms on aggravated first degree
murder. The Board informed counsel that the ISRB would see that
offender after they complete their first 25 year term. /d.

On March 25, 2016, Phet was resentenced by the superior court.
Exhibit 2. On April 11, 2016, counsel for Phet asked the Board whether
Phet would have a hearing on the non-aggravated murder convictions at
20 years and another hearing at 25 years or something else. Id. The
Board informed counsel that due to the complex nature of Phet’s sentence
the Board needed to gather additional information. Id. On July 22, 2016,
the Board responded to counsel noting the terms that remained from the
original judgment and sentence as well as the new terms in the addendum.
Id.  Specifically, the Board noted that the judgment and sentence and
addendum require the ten 60 month firearm enhancements to run
consecutively as flat time. Id. Phet will begin serving the base sentence
on the first of his 10 convictions after serving the mandatory firearm

enhancements. /d.



III. STANDARD OF REVIEW

A petitioner who challenges a decision from which he has had “no
previous or alternative avenue for obtaining state judicial review” must
show he is under unlawful restraint under the provisions of RAP 16.4(c).
In re Cashaw, 123 Wn.2d 138, 148-49, 866 P.2d 8 (1994). The petitioner
may obtain relief by showing either a constitutional violation or a
violation of state law. Cashaw, 123 Wn.2d at 148; RAP 16.4(c)(2), (6).
Interpretation of a statute is a question of law that the Court reviews de
novo. State v. Engel, 166 Wn.2d 572, 576, 210 P.3d 1007 (2009).
Alleged violations of the prohibition against ex post facto laws are also
reviewed de novo. State v. Pillatos, 159 Wn.2d 459, 469, 474-77, 150
P.3d 1130 (2007).

IV.  ISSUES PRESENTED

l. [s Phet under unlawful restraint pursuant to RCW
9.94A.730 which allows an offender to petition for early release after
serving 20 years?

V. ARGUMENT

A. Phet Is Not Under Restraint Pursuant to RCW 9.94A.730

Because that Statute Is Not Applicable to An Offender

Sentenced Under RCW 10.95.030

Pursuant to RCW 9.94A.730(1), any person convicted of one or more

crimes prior to their eighteenth birthday may petition the indeterminate sentence



review board for early release after serving no less than 20 years total
confinement. However, a person may not petition for release pursuant to this
statute if the person’s current sentence was imposed under RCW 10.95.030. Of
Phet’s 10 convictions, 5 of those convictions were imposed pursuant to RCW
10.95.030. Therefore, RCW 9.94A.730(1) is not applicable to Phet. It is Phet's
convictions of aggravated first degree murder which exclude him from any
meaningful consideration under RCW 9.94A.730.

Phet argues the Board has changed its position regarding Phet’s ability
to petition for release at 20 years but a review of the emails contradicts that
suggestion. The only time the Board stated a person would have a hearing at 20
years was in response to counsel’s general question about consecutive and
concurrent sentences and the Board’s policy. See Petition, at Attachment.
There is no indication at this point during the email exchanges that counsel was
asking about a sentence including both non-aggravated murder and aggravated
murder counts.

Nonetheless, even assuming RCW 9.94A.730(1) were applicable to
Phet’s sentence, the statute simply states that Phet may file a petition. Phet has
not filed a petition therefore RCW 9.94A.730 is inapplicable. The fact that Phet
disagrees with the Board’s structuring of his sentence and he may not obtain the
relief he seeks in the event he were to file a petition does not trigger application

of RCW 9.94A.730.
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A petitioner is entitled to relief in a personal restraint petition only if
he can demonstrate that he was actually prejudiced by constitutional error. In
re Rice, 118 Wn.2d 876, 884, 828 P.2d 1086 (1992) (Rice 1I). The petitioner
must demonstrate by a preponderance of the evidence that the constitutional
error caused him actual and substantial prejudice. In re St. Pierre, 118 Wn.2d
321, 328, 823 P.2d 492 (1992). If the petitioner does not demonstrate actual
prejudice, his petition must be dismissed. In re Grishy, 121 Wn.2d 419, 423,
853 P.2d 901 (1993).

When referring to a defendant’s sentence, it is typically meant to refer to
the entire sentence imposed in the judgment and sentence. In State v. Haddock,
141 Wn.2d 103, 107, 3 P.3d 733 (2000), the Court referred to Haddock’s
sentence as a standard range sentence of 186 months in prison. This 186 month
sentence referred to Haddock’s total sentence on multiple convictions for
unlawful possession of a firearm and possession of stolen firearms. Haddock,
141 Wn.2d at 121 n.1. See also In re Long, 117 Wn.2d 292, 815 P.2d 257
(1991) (Referring to an offender’s entire sentence when determining the
consecutive or concurrent nature of a concurrent sentence relevant to a prior
sentence); State v. Klump, 80 Wn. App. 391, 393, 909 P.2d 317 (1996)
(Referring to Defendant’s sentence for convictions of threatening a law
enforcement officer and being a felon in possession as the federal sentence). By

way of analogy. a defendant could be convicted of multiple counts in one
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judgment and sentence, but receive the death penalty on only one count. This
defendant’s sentence would be referred to as a death penalty sentence. A
distinction would not be made between the death sentence and the remaining
counts.

Certainly there may be instances where a sentence could refer to each
count separately but that interpretation does not make sense in the context of
considering the relationship between RCW 9.94A.730 and RCW 10.95.030.
Under Phet’s interpretation of the statute, the Board would be required to
entertain a petition for early release despite the fact that under no circumstance
could it release Phet due to his five aggravated first-degree murder convictions.
The Board would be required to engage in meaningless assessments of the
offender and hold a hearing to discuss Phet’s release despite the fact that he
cannot be released at 20 years on his aggravated murder convictions and firearm
enhancements. The Board would also be required to provide opportunities for
the victims and survivors of the victims to provide statements in a hearing that
would never result in Phet’s release. Allowing a defendant like Phet convicted
of aggravated first-degree murder to petition for early release under RCW
9.94A.730 would be an exercise in futility.

Had Phet only been convicted of five counts of first-degree assault, or
other non-homicide crimes, he would be entitled to a hearing at 20 years after

filing a petition for early release. But the fact remains that any juvenile



convicted of aggravated first-degree murder cannot be released from prison
without serving a mandatory 25 years. See RCW 9.94A.540(1)e). As a
result of his aggravated first-degree murder convictions, Phet cannot
demonstrate that he has suffered or will suffer actual prejudice regarding his
assault convictions. Even assuming Phet filed a petition for early release and
it was granted on those convictions, he would remain in prison serving the
sentence on his aggravated first degree murder convictions and
enhancements. Any other interpretation of RCW 9.94A.730 and RCW
10.95.030 would render nugatory the effect and purpose of each.

And the Board is not required to ignore the sentence of the superior
court. Phet was sentenced to multiple firearm enhancements and 25 years to life
on counts one through five for aggravated first degree murder. The Board can
certainly decide to structure Phet’s sentence to run the firearm enhancements
first on the aggravated first degree murder convictions at the very least. *“If
enhancement time runs at the end of an offender’s sentence, the offender has no
incentive to behave well during that time because an offender serving
enhancement time ‘shall not receive any good time credits or earned early
release time for that portion of his or her sentence that results from any deadly
weapon enhancements.”™ [ re King, 146 Wn.2d 658, 664, 49 P.3d 854 (2002).

*“This sensible approach gives full effect to the entire statute and recognizes the
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Legislature does not force prisoners to earn the same earned early release credit
twice.” /d.

Phet’s claim that he is entitled to a release hearing next year when he
has served 20 years is without merit. RCW 9.94A.730 is inapplicable to Phet
because his judgment and sentence includes convictions for aggravated first-
degree murder under RCW 10.95.030.

B. The Pierce County Prosecutor is the Proper Respondent for
Claims One and Three

[t appears from Phet’s response to the motion to determine whether
other remedies exists, that this petition concerns only the Board's actions
as it relates to claim two.

Claims one and three pertain to Phet’s sentence imposed by the
superior court to which only Phet and the prosecutor’s office were parties.
The Board does not have authority at a sentencing hearing to recommend a
particular sentence. Rather the Board’s role is to administer the sentence
imposed and it does not take a position on Phet’s claims one and three.

However, the Board will certainly respond to the first and third

claims if directed to do so by the Court.
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VI. CONCLUSION
Phet is not unlawfully restrained. Respondent respectfully requests
that the Court dismiss Phet’s personal restraint petition with prejudice.
RESPECTFULLY SUBMITTED this 21st day of April, 2017.

ROBERT W. FERGUSON
Attorney General

s/ Mandy L. Rose

MANDY L. ROSE, WSBA #38506
Assistant Attorney General
Corrections Division OID #91025
PO Box 40116

Olympia WA 98504-0116

(360) 586-1445

MandyR @atg.wa.gov
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CERTIFICATE OF SERVICE

[ certify that on the date below I caused to be electronically filed
the foregoing RESPONSE OF THE INDETERMINATE SENTENCE
REVIEW BOARD TO PERSONAL RESTRAINT PETITION AND
MOTION TO DETERMINE REMEDIES with the Clerk of the Court
using the electronic filing system and I hereby certify that 1 have mailed
by United States Postal Service the document to the following non
electronic filing participant:

JAMES S SCHACHT

DEPUTY PROSECUTING ATTORNEY
PIERCE COUNTY PROSECUTOR’S
930 TACOMA AVE SOUTH RM 946
TACOMA WA 98402-2102

JEFFREY E ELLIS

LAW OFFCE OF ALSEPT & ELLIS

621 SW MORRISON STREET SUITE 1025
PORTLAND OR 97205-3813

[ certify under penalty of perjury under the laws of the state of
Washington that the foregoing is true and correct.
EXECUTED this 21st day of April, 2017, at Olympia,

Washington.

s/ Katrina Toal

KATRINA TOAL

Legal Assistant 3

Corrections Division OID #91025
PO Box 40116

Olympia WA 98504-0116

(360) 586-1445
KatrinaT(@atg.wa.gov
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IN THE SUPERIDR COURT OF THE STATE OF WASHINSTON

IN AND FOR THE CODUNTY OF PIERCE

STATE OF WASHINGTON,

CAUSE ND.98—-1-03162-1

.JUHZBZMZ

Plaintiff,
JUDGMENT AND SENTENCE (JS8)
Vs,
[vf’Prison
JOHN PHET, [ §J Jail DOne yrar or less
[ 1 First Time Offender
Detendant. [ 1 Special Sexual Offender
DOB: Senterncing Alternative
SID NO.: WALB&E270L7 [ ] Special Drug Offender
Sentencing Alternative
{ 1 Breaking The Cycle (BTC)
I. HEARING

—— ,
1.1 A sentencing hearing in this caze was held on Jugg 18:1‘“2’ and

the defendant, the defendant’s lawyer and the (deputy) prosecuting

attorney were present.

I1.

FINDINGS

There being no reason why judgment should not be pronounced, the caurt

FINDS:

2.1 CURRENT OFFENSE(S)t 'The defandant was found guilty on the 27th day

ot June, 2002 by
L 1 plea X1 jury-verdict

JUDGMENT AND SENTENCE (J8)
(Felany ) (&4/2000)

C

J

benth trial ofs:

1 of 13

Office of Prossculing Attorney
848 County-Clty Bullding
Tacome, Washingion 924032171
Telcphone: {253) 798-7400
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?8-1-03162-1

Count No.: L
Crime: AGGRAVATED MURDER IN THE FIRST DEGREE, Charge Code: (D21)
RCW: ?A,.32.030(1)(a}, 10,95.020(1Q), 90,008,020, 9,441,010,

2494R/.31Q, and F.9464,370
Date of Crime: Q7/0%/1%98 ,
Incident No.: IED 9€=1846-0240

Count No.:

Crime: AGGRAVATED MURDER IN JTHE FIRST DEGREE, Charge Code: (D21)
RCW: 20, 32,0301 (a), 10.95,020(10), 9A,Q08.020, 9.41,010,

Date of Crime: Q7/005/1998
Incident No.: IBPD 98-186-0260

Count No.:

crimes ARGRAVATED MURDER IN THE FIRST DEGREE, Charge Code: (DZ21)
RCW: 29.32.Q§QLllL1LL;EhﬁﬁhQ2Qllﬂluiﬂbdnlduﬁh—ﬂ5514glgh

Date of Crime: QZ/03/1998

Incident No.: 8. -0

Count No.:

Crime: AGGRAVATED MURDER IN THE FIRST DEGREE, Charge Codes (DZ1)
RCW: A, 32030013 {a), 10.95.020(10%, 2A.08,020, 9.,41.010,

.24A8.310, and T.74A,370
Date of Crime: Q7/0B/199H .
Incident No.: TED 98-18&4-0240

Count No.:

-

Crime: OAGGROVATED MURDER IN THE FIRIT DEGREE, Charge Coda: (D21)
RCW: P8,.32.030{1)¥{a), 10, 95,020¢(10), 8.08.020, %.4}1,010,

Date of Crime: Q7/05/1998
Iricident No.: TPD 98-184-02&0

Count No.:

Crime: ASSAULT IN THE FIRST DEEREE, Charge Codes:
RCW

Date of Crime: QZ7/Q8/71998
Incident No.: PR 28-—-18&-0260

Count Nao.:

Crime: ASSAULT IN THE FIRST DEGREE, Charge Code:
RCW«

Pate of Crimaq: QZLQQLL&EQ
Incident No.: TEBR 98-186=Q240

JUDGMENT AND SENTENCE (J8)
(Felany) (&6/2000)

(E23)

(E23)

2?2 of 15

Office of Fresccuting Atlomey
848 County-City Building
Tacanta, Washinglon 92402-217(
Telephone; (253) 798-7400
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Count No.: VIII L o

Crime: ASSALLT IN THE FIRST DEGREE, Charge Code: (E23)

RCW: 98,36,011¢(31(a), 904,088,020, 9.45.010, 9,946,510, and,
2. 940,370

Date of Crime: Q7/005/19298 - , ) )
Incident No.: IPD 7B-186-0240 ‘ '

Count No.: IX _ )

Crime: ASSAUILT IN YHE FIRST DEGREE, Charge Codet: (E23)

RCW 90,348,011 {(1)(a), 94.08,020, 9.41.010, 9.94A.310, and
2.24A0,.370 '

Date of Crime: Q7/05/1998 _ _ '
Incident No.: TIPD 98-1B&-0260Q . , o o

Count No.: X ~

Crime: ASSAULT IN THE FIRST DEGREE, Charge Code: (EZ23)

RCW 90 .35.013(1)(a), 94.08.020, %.41.010, 9,944,310, and }
2.94A,370 -

bate of Crime: Q7/Q35/1938 ——

Incident No.: TPD_98-186-0260, . L _ L

as charged in the Amended Information.

it A special verdict/finding for use of a firearm was returnad on
Cnunt(s)l“’ﬁﬂ RCW Z.24RA.125, .310.

{ 1 A special verdict/finding for use of deadly weapon other than a
firearm was returned on Count(s) RCW %.944.125, .310.

[ 1 & special verdict/finding of sexual motivation was returned on
Count(s) » RCW 9.94A.127.

[ 1 A special verdict/finding for violation of tha Uniform Controlled
Substances Act was returned omn Count(s) s RCW &%.50.40L and RCW
6%.50.435, taking place in a school, school bus, ar within 1000
feet of the perimeter of a school grounds or within 1000 feet of a
sthool bus route stop designated by the school districty or in a
public park, public transit vehicle, or public transit stop
sheltery or in, or within 1000 feet of the perimeter of, a civic
center designated as a drug-free zone by a local government
authority, or in a publie housing project designated by a local
government authority as a drug-free rone.

[ 1 A special verdict/finding that the defendant cammitted a crime
invalving the manufacture of methamphetamine when a Juvenlle was
present in or upon the premises of manufacture was returnaed on
Count(s) . RCW 9.94A, RCW 469.50.401(a), RCW 59.50.440.

{ 1] The defendant was copvicted of vahicular homicide which was
proximately caused by a person driving a vehicle while under the
influence of intoxicating liguor or drug or by the operation of a
vehicla in a reckless manhner and is therefore a violent offensa.
RCW 2.%944.,030.

JUDGMENT AND SENTENCE (JS)
(Felany) {6/2000) 3 of 1S

Dlfice of Prosecuting Atiomey
946 County-City Building
Tucom, Washinglon 98402+2 (71
Telephone: (2533 T93-7400
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This case imvolves kidnapping in the first degree, kidnapping in
the second degree, or unlawful impriscnment as defined in chapter
94,40 RCW, where the victim is a minor and the offender is not the
minor‘s parent. RCW 24.44_130. . . -
The ecourt findz that the offender has a chemical dependency that
has contributed to the offense(s). RCW %.74A.127.

The crime charged in Count(s) involve(s) domestic
vialence.

Current offenses encompassing tha same criminal conduct and
counting as one crime in determining the offender score are

(RCW 7.94A.400)1

Othar current convictions listed under different cause numbers used
in calculating the offender score are (list offenze and causa
numhet} &

CRIMINAL HISTORY: Prior convictions constituting criminal history
for purposes of talculating the offender score are (RCW 9.%448.3460):
NONE KNOWN OR CLAIMED. ’

The detendant committed a current offense while on community
placement (adds one point to score). RTW ?.948,360
the court finds that the following pricr convictions are onw

affense for purposes of determining the offender score (RCW
?.94H.360)

The following prior comvictions are not counted as points but as
=nhancements pursuant to RCW 4b.61.520:

SENTENCING DATA:

Standard Yetal

Offender Serious Range (w/o Plus Standard Maximum
Score  _fevel . enbancepent) . Range ~ Term
0 XvI LIFE W/0 PAROLE FASE &0 MOS LIFE+&0 MOS LIFE W/0
0 XvI LIFE W/0 PAROLE FASE &0 MOS LIFE+60 MOS LIFE W/D
c XVI LIFE Ws0 PARCLE FASE &40 MDS LIFE+50 MOS LIFE W/0
0 XVI LIFE W/0 PAROLE FASE &40 MOS LIFE+60 MOS LIFE W/0
Q XVE L IFE W/0 PAROLE FASE &40 MDS LIFE+40 MOS LIFE w/o
0 XII ?3-123 NOS FASE &0 MOS 153-183 MOS LIFE

0 XII ¢3-123 nos FASE &0 MOS 153-183 M0OS LIFE

0 Xit §3-123 MaS FASE 40 MOS 153-183 MOS LIFE

0 XII ?3-123 MOS FASE &0 MOS 153-183% MOS LIFE

0 XII 23-123 MOS FASE &0 MOS  153-183 MOS LIFE

Firearm, (D) Other deadly weapons, (V) VUCEA in 2 protected zone,
Vehicular Homicide, See RCW 46.561.320, (JP) Juvenile Present.

JUDGMENT AND SENTENCE (J5)
(Felony) (6/2000) 4 at 13

Oice of Prozecuting Attomwy
946 Coumty-City Building
Tzcoma, Washimgion 28402-2171
Telephone: {253) 793-T400
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2.4 [ 1 EXCEPTIONAL SENTENCE: Substantial and compelling reascons
exist which justify an exceptional sentence [ 1 above [ ] below
the standard range for Count(s) + Findings ot fact and
conclusions of law are attached in Appendix 2.4. The Prosecuting
Attorney { 1 did [ J did not recommend a similar sentence.

2.9 ABILITY TO PAY LEGAL FINANCIAL OBLIBATIONS. The court has
considered the total amount owing, the defendant’'s= past, present
and future ability to pay legal fimancial obligations, including
the defendant’'s financial resources and the likelihood that the
defendant’s status will change. The court finds that the defendant
has the ability or likely future ability to pay the legal financial
obligations imposed herein. RCW 9.93A_142.

[ ] The following extraordinary circumstances exist that make
restitution inappropriate (RCW 9.94A.142)1:

2.4 For violent offenses, most serious offenses, ar armed oftendars
recommanded sentencing agreements or plea agreementc are [ ]
attached }L] as follows:

LIFE WITHOUT PAROLE

I1I. JUDGMENT

3.1 The detfendant is GUILTY of the Counts and Charges listed in
Paragraph 2.1. -

X.2 [ 1The Court DISMISSES Count(s) + L[ 1 The defendant is found
NOT GUILTY of Court(s) .

IV. SENTENCE AND ORDER

IT IS DRDERED:

4.1 Defendant shall pay to the CTlerk of this Court (Plierce County
Clerk, 930 Tacoma Ave #1100, Tacoma, WA 98402):

% Restifution to: %’-*‘ b‘ﬂ 4 J‘( WM
% ] Restitution tos I
+ Restitution to:

(Name and Address-aikiress may be witkheld and provided confidentially to Clerks Office).

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) 9 of 15

Office of Prosecuting Atiorey
544 Coumly-City Bullding
Tacoms, Wauahingion 98402-21 71
Telephone: (253) 1987400
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+ 5;(36>  Victim assessment - 7 RCW 7.468.035

s 11O Court costs, including RCW 9.94A4.030,

10.01.1460, 10.446.1%0

Criminal filing fee L ]
Witneos costs %
Sheriff service fees %
Jury demand fee 3

L

Other

: Fees, for court appointed attorney RCW 9.94A,.030

% Court appointed defense expert and other detense
costs RCW 9.93A.030

% Fine RCW 9A.20.0Z21 [ J VUCSA additional fine walved
due to indigency RCW 4%9.50.430

% Prug enforcement fund of

?.94A.120,

RCW 9.94A.030

kS Crime Lab fee [ 1 deferred due to indigency
RCW 43.43.4650
L Extradition costs i RCW 9.94A.120
2 Emergency response casts (Vehicular Assault, Vehicular
Homicide only, 41000 maximum) RCW 38.52.430
% Qther costs far:
s (10O TOTAL , - RCW 9.94A.145

The above total does not include all restitution or other legal

Tinancial obligations, which may be skt by later order
court. An agreed order may be entered. RCW 2.94A.142.
restitution hearings

£ shall be set by the pgogse tor
[‘)&15 scheduled for C??

of the
A

RESTITUTION. See attached order.

L)
[+ Restitution orderad above shall be paid jointly and severally with:

Sarva Ni-uuﬂ G5~1~02150-3" Tlmmee Chua 55-1~ GS]S""}"‘S-'.

Maren Leo  Gg-1~ O30i~3 Ueasnn Sak @G-~1-03(62-
Tehn Chalk 0!'-‘-0!5‘"7'7—1

JUDGMENT AND SENTENCE (JS)
(Fmlony) (&/2000)

U

4 of 15

Cffice of Prosecuting Attomey

48 Ceunty-City Boilding

'
———

Tacomu, Waihington 924022171

Telephone: (253) T9E-T400
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NAME OF OTHER DFFENDANY = CAUSE NUMBER VICTIN NANE ANDUNY-¢

The Department of Corrections (DOC) may immediately issue a Notice
aof Payroll Deduction. RCW 9.94AQ.200010.

All pavyments shall be made in arccordance with the policies of the
clerk and on a schedule establiched by DOC, commencing immediately,
unless the court specifically sets forth the rate here: Not less
than % per month commencing .
RCW 2.94A.145.

In addition to the other costs impased herein, the Court finds that
the defendant has the means to pay for the cost of incarceration
and ls ordered to pay such cost=z at the statutory rate.

RCW 9.94A,.145,

The defendant shall pay the costs of services to collect unpaid
legal financial ocbligation=s. RKRCW 346.18.1%0.

The financial obligations imposed in this Judgment shall bear
interest from the date of the judgment until payment in full, at
the rate applicable to civil judgments. RCW 10.8B2.0%0. An award
of costs on appeal against thae defendant may be added to the total
legal fimancial obligations. RCW 10.73.

C 3 HIV TESTING. The health Department or designee shall test and
counsel the defendant for HIV as spon as passible and the
defendant shall fully cooperate in the testing.

RCW 70.24.340,

Ly DNA TESTING. The defendant shall have a blood sample drawn
for purposes of DNA jdentification ampalyeis and the defendant
shall fully cooperate in the texting. The appropriate agency,
the county or DOC, shall be responsible far obtaining the
sample prior to the defendant’s release from confinement.

RCW 43,43,754. YIHR.L
Tohn qui m:f‘{@‘ oy
g

ard Fwelr ?_’- "t
The defendant shall not have contact with _UVitymy Finesv P et

(name, DOB) including, but not limited to,
persenal, wverha 5_t919phnni:, written ar contact through a third
party for _L. | F& years (not to exceed the maximum
statutory sentence}.

[ J Pomastic Viclence Protection Order or Antiharassment Urder s
filed with this Judgdent and Sentence.

JUDGMENT AND SENTENCE (J8)
(Felony) (6/2000) 7 af 13

Office of Prosccuting Atcimey
946 Conrly-City Buildiag
Tacomn, Wachington 92402-21 71
Telephone: (253) 798-T400
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4.4 OTHER:

4.4¢(a) Bonrd ic her=by =xonerated.

4.5 CONFINEMENT OVER ONE YEAR: The detfendant is sentenced as follows:

{a) CONFINEMENT; RCW ?,94A.400. Defendant is sentenced tg thae
following term of total confinement in the custody ot the
Pepartment of Corrections (DOC)H:

LIFE WITHOUT PAROLE
LIFE WITHOUT PARDLE
LIFE WITHOUT PAROLE
LIFE WITHOUT PARDLE
LIFE WITHOUT PARDLE Count No.
joC months omn Count No. L )
{gQ manths on Count No. Vi _
jorQ manthe on Count No.
09 months on Count No. ; ) _ L
100 months on Count No. ___ % . o

No . l

Nop. _1v )
No. ___ 444 _ _ o
No .

Count
Count
Count
Count

(a) (1}CONFINEMENT (Sentence Enhancement): A special timding/verdict
having been entered as indicated in Bection 2.1, the defendant is
sentenced to the following additional term of total confinement in the
custody of the Department of Correctians:

Lo months on Count No. _ | LS months on Count No. i/} B
g © manths on Count No. Ly _fas months on Count No. _ /4
e  months on Count No. 2T} e _ months on Count No. _ &Y '
s & menths on Count Na. W {40  manths on Count Na. __ (X
fa g months an Count No., _ V' _ e months on Count No. X
Sentence enhancements in Counts ¢=X  shall run - o :
L 1] concurrent L consecutive to each other.

Santence enhancements in Counts [-‘x shall be served
[ vJ flat time [ ] subject to sarned good time credit.
Lﬂik.ghjl [{6D
fctual number of months of total confinement ordered i |
(Add mandatory firearm and deadly weapons enhancement time to run
conserutively to other counts, see Section 2.5 above}.

(b) CONSECUTIVE/CONCURRENT SENTENCES. RCW €.94A.400. All counts shall
be served concurrently, except for the portion cf those counts for which
there is a special finding of a firearm or other deadly weaponh as =at
tfarth above at Section 2.3, and except for the following counts which
shall be served consecutively:

JUDGMENT AND SENTENCE (JS)

{(Felony) {&£/2000) 8 of 15

Office of Frasccuting Aliomey
46 County-City Building
Tacoma, Warhington 53402-2171
Yelephone: £253) TOE-7400
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Ait_Gsenty arc  Clagys A Seqiovs V;';/“J Feloa, <8
b ‘ﬁ~¢(<1éV{ run _ Qaepicetive 1o teredn g T

The sentence herein shall run consecutively to all felony sentences in
other cause numbers that were imposed prior to the commission of the
crime{s) being sentenced.

The sentenc= herein shall run concurrently with felony sentences in
other cause numbers that were imposed subsequant to the commission of
the crime(s) being sentenced unless atherwise set forth here.l 1 The
sentence herein shall run cansecutively to the felony sentence in cause
number(s)

The sentence herein shall run consecutively to all previously imposed
mizdemeanor sentences unless otherwise set forth here:

Confimement shall commence immediately unless otherwise set forth here:

{c) The defendant shall receive credit for time served prior to
sentencing if that confinement was solely under this cause number. RCHW
9.940.120. The time cerved shall bhe computwd by the jail unless the
credit for time served prior to sentencing is specifically set forth by

il L ZTHED YOO Tuly 1§ &% Fhov  Jonc 28,2002

4.5 [T COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as

fol lows:
Count for Ef{’ runths; Count__ ¥/ for 1—3 monthss
o ]

Count £ for onthsy Count__ yjt for__Z monthey
Count g _for_2d  monthsy Count_ gty for 1Y months;
Count i for_ Y monthsy; Count_ 12 for_ 24 monthsg
Count ¥ tor_ 24 months; Count__X for_ 24 months;

or for the period of earned release awarded pursuant to RCW 2.94A,150(1)
and (2), whichever iz longer, and standard mandatory conditions are
ordered. [See RCW 9.94A.120 far community placament/custody offenses——
serious violent offense, second degree assault, any crime against a
person with a deadly weapon finding, Chapter &%.50 or &%.52 RCW offense.
Community custody follows & term for a sex offense. Use paragtraph 4.7
to impose community custody following work athic camp.]

JUDGMENT AND SENTENCE (JS)
(Felony){&6/2000} ? of 19

Office of Prosecuting Attomiey
046 Counly-LCity Bullding
Tacoma, Washinglon 93402-2171
Telephone: (251) T#2-7400
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3 While on community placement or community custody, the detfendant =hall:
{1) report to and be available for contact with the assigned community
] corrections officer as directed; (2) work at DOC—approved education,
emplayment and/or community service; (3} not consume controlled
5 substances except pursuant to lawfully issued prescriptions; {4) not
unlawfully possess controlled substances while in community custodys (9)
6 pay supervision fees as determined by DOC; and (&) perform affirmative
act=s necessary to monitor compliance with the orders of the court as
7 required by DOC, The residence location and living arrangements are
! subject to the prior approval of DOC while in community placemant or
8 community custady. Community custody for sex offenders may be extended
for up to the statutory maximum term of the sentence. VYiolation of
19 community custody imposed for a sex offense may result in additional
" confinemant.

[ ] The defendant shall not comsume any alcohol.
11 { 1 Defendant shall have no contact withs
[ 1 Defendant shall remain [ 1 within [ ] ocutside of a specified

12 geographical boundary, to-wit:

13

14 [ 1 The defendant shall participate in the following crime~related
treatment or counseling services:

i5

16 [ 1 The defendant shall undergo an evaluation for treatment for [ ] '

17 domestic violence [ ] substance abuse [ 1 mental health [ ] anger
management and fully comply with all recommended treatment.

18
" [ ] The defendant shall comply with the following crime-related

Yl orohibltions:
20 .
Cer g Dther conditions may be imposed by the court or DOC during community
custady, or are set forth here:
22
23

4.7 [ ] WORK ETHIC CAMP. RCW 9.94A.137, RCW 72.09.410. The court

24 finds that the defendant is eligible and is likely to qualify for work
mthic camp and the court recommends that the defendant serve the

25 sentence at a work ethic ramp. Upon completion of work ethic camp, the
defendant shall be released on community custady for any remaining time

26 of total confinement, subject to the conditions below. WViolation at the
conditions of community custody may result in a return to total

Cooo97 confinement for the balance of the defendant‘s remaining time of total

T28 JUDGMENT AND SENTENCE (J8)
(Felony} {&/2000) 10 of 15

Office of Prosccuting Anomey
946 Cuunty-City Building
Tacoma, Washingion 98402-2171
Telgphone: (253) TOR-TA00
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confinement. The conditions of community custody are stated in Section
4.6.

4.8 0OFF LIMITS ORDER {(known drug tratfickaer) RCW 10.66.020. The
following areas are off limits to the defendant while under the
supervision of the County Jail or Department of Correctionss

U —— e}

V. NOTICES AND SIGNATURES

S.1. COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for
collateral attack on this judgment and sentence, including but not
limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdrew guiliy plea,
motion for new trial or motion to arrest judgment, must be filed within
one yemar of the final judgment in this matter,; extept as provided for
in RCW 10.73.100. REW 10.73.090, '

5.2 LENGTH OF SUPERVISION. For an offense committed prior to July 1,
2000, the defemndant shall remain under the court's Jurisdiction and the
supaervision of the Dapartment of Corrections for a period up to 10
vears from the date of sentence or release from confinemaent, whichever
iz lopgaer, to assure payment of all legal financial ohligations unless
the court extends the criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain
Jjurifediction over the offender, for the purposes of the otfender’'s
compliance with pavyment of the legal financilal obligations, until the
obligation is completely satisfied; regardless of the statutory maximum
far the crimg, RCW 2.94A.145 and RCW 9.94A.120(13).

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered
an immediate notice of payroll deduction in Section 4.1, you are
notified that the Department of Corrections may issue a notice of
payroll deduction without notice to you 1f you are more than 30 days
past due In monthly payments in an amount equal to ar greater than the
amount payable for one month. RCW 2.94A,200010. Other lncome-

withholding action under RCW 9.94A may be taken without further notica.
RCW 2.94A.200030.

3.4, RESTITUTION HEARING.

[ 1 Defendant walves any right to be present at any restitution hearing
{defendant’'s initials):

5.3 Any violation of this Judgment and Bentence is punishable by up to
650 days af confinement pmer violation. REW 2.94A.2C0.

JUDGMENT AND SENTENCE (J3)
(Felony) (6/2000) 11 of 18

Office of Proscoiting Ariarmey
848 County-City Pusiding

Tacona, Washinglon $3402.2171

Telephone; (253) 798-T400
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5.6 FIREARMS. You must immediately surrender any concealed pistol
license and you may not own, use or possess any firearm unless your
right to do so is restored by a court of records (The court clerk
shall forward a copy of the defendant’s driver‘s license, identicard,
or comparable identification to the Department of Licensing along with
the date of conviction aor commitment). RCW 2.41.040, 9.41.047.

Cross aff if naot applicables

5.7 SEX AND KIDNAPPING OFFENDER REGISTRATIDN. RCW 9A4.44.130,
10.01.200. Because this crime involves a sex offense or kidnapping
offenze (e.g., kidnapping In the first degree, kidnapping in the second
degree, or unlawful imprisonment as defined in chapter FA.40 RCW where
the victim is a mimor and you are not the minor’'s parent}, you are
raquired to register with the sheriff of the county of the State of
Washington where you reside. If you are not a resident of Washington
but you are a student in Washington or you are employed in Washington
or you carry on a& vocation in Washington, you must register with the
sheriff of the county of your schocl, place of employment, or vocation.
You must register immediately upon being sentenced unless you are in
custody, in which case you must register within 24 hours of your
release.

If you leave the state following your sentencing or release Trom
custady but later move back to Washington, you must register withip 30
days after moving to this state or within 24 hours after doing o if
you are upder the jurisdiction of this state’s Department of
Earrections. 1+ you leave this stata follewing your sentencing or
release from custody but later while not a resident of Washington you
become employed in Washington, carry out a vocation in Washington, or
attend m=chool in Washington, you must register withim 30 days after
starting school in this state or becoming employed or carrying out a
vocation in this state, or within 24 hours after doing so if you are
under the jurisdiction ot the Department of Corrections.

If you change your residence within a county, you must send written
notice of your change of residence to the sheriftt within 72 hours of
moving. It you change your residence to a new county within thiw
state, you must send written notice of your change of residence to the
sherift of your new county of residence at least 14 days before moving,
register with that sheriff within 24 hours of moving and you must givae
written notice of your change of address to the sheriff of the county
where last redistered within 10 days of moving. If you move out af
Washington State, you must also send written notice within 10 days of

moving to the county sheriff with whom you last registered in
Washington Btate.

If you are a resident of Washington and you are admitted to a public or
private inatitution of higher educatieon, you are reqguired to notify the
sheriff of the county of your residence of your intent to attend the

JUDGMENT aND SENTENCE (J5)
(Felony) (&/2000) 12 ot 15

Office of Procecuting Allomey
946 County-City Puilding
Tacoma, Washington 98442:217|
Teiephane: (253) T98-T400
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institution within 10 days of enrolling or by the first business day

after arriving at the instftution, whichever is sarlier.

Even {if you lack a fixed residence, you are required to register.
Registration must occur within 24 hours of release in the county where
you are baing supervised if you do not have a residence at the time of
your release from custody or within 14 days after ceasing to bave a
fixed residence. 1f you enter a different county and stay there for
more than 242 hour=, vou wWill be required to register in the new county.
You must also report in person to the sheriff of the county whare you
are registered on a weekly basis if you have been classifled as a risk
level Il or 111, or on a monthly basig if you have been classified as a
risk level 1. The lack of a fixed residence is a factor that may be

considered in determining & sex offender’'s risk level.

If you mave to another state, or if you work, carry on a vocation, or
attend school in another state you must register a new address,
tingerprinte, and photograph with the new state within 10 day= after
establishing residence, or after beginning te work, carry on a

vocation, or attend schoel in the new =state.

You must also send

written motice within 10 days of moving ta the new state or to a
foreign country to the county sheriff with whom you last registersd in

Washington State.

9.8 OTHER:

DONE in Open Court and in the presence of tha defendant this date:

Tune 28,2002

}/”L\' c /Q {q ey

Depyty PraoasepFuting Attorney
Prifht Name

WSB#

Cund Lk Queed.

Print name:

JUDGMENT AND SENTENCE (JS)
(Felony) (&/2000)

JUDEE P

rint

e

a%

Print n
W5B#

AL

" Attorney for Defendant

13 of L5

Cfiice af Prosoculing Atmsy
048 Coumly-City Building
Tacoms, Washingion 98402-2171
Telephane: (253) 793-7400



JUL-08-2002 TUE 02:39 PY WCC C BLDG

1

11
12
13
14
15
16
7
18
19
20
b3
i1

23

26

v 27

!

]

FAX NO. 380 427 4b82

.
-

™

CERTIFICATE OF INTERPRETER

Interpreter signature/Print name:
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I am a certified interpreter of, or the court has found me otherwi=e

Aqualified to interpret, the

language, which

the defendant understands. I transiated this Judgment and Sentence for

the defendant Into that language.

CERTIFICATE OF CLERK

CAUSE NUMBER of this case: 01-1-03626-0

I, Bob Ban Saurie, Clerk of this Court,

certifv that the foregeing is a

full, true and correct copy of the judgment and -e.utncw insthe above—
entitled acticn now on record in this offlcq..?_ﬁL:m.

vy

o -.- -

o

WITNESBS mylgfndiaﬁmzseal of the said Superiﬂr uourt affixed nn this

date:

Clwrk of said County and State,
Clerk

_Qﬂmé’m

v
L

IDENTIFICATION OF DEFENDANT

pate of Birth: |G

EID No.: HKHALIBLE2TF0L9
(IT no SID take fingerprint card for WSF)

FBI No. UNKNOWN

Local ID No.

1
. '

.'ﬁ‘géputy

N

FCN No. B Other

Alias name, SSN, DOB:

Race: Ethnicity: Sex:

(%] Asian/Pacific Islander [ 1 Hispanitc [¥X] Male

[ I Black/African—@merican [ 3 Non=Hispanic L ) Female
I 1 Caucaxian

{ 1 Native American

£ 1 Dtheri R

trp

JUDRGMENT AND SENTENCE (J8)
(Felony) (6/2000)

14 of 13

OfMice of Prosccuting Atlorney
946 County-City Building
Tacora, Washingion 98402-2( 7}
Yelephaner (248) 7987400



L

JUL-08-2002 TUE 02:39 PM WCC C BLDG

10
11
12
13
4
15
16
17
18

19

21

24
15
26

27

Tas

|

o o e e e e ol S Y Y e e e e e e M e P s e, et . M St it e

FAX NO. 380 427 4582 P. 30/36

iy,

i;j

98-1-031462-1

90
?F POUHT

l’k! ja)

Right four fingers taken simultaneo 51

Right thumb

JuN 28 2R

Lett four fingers taken simultanzously Left thumb

&\
T

_.-4- \;-"

a7 *Ef,
B k2 ,:'3-‘;&

1 attest that ! saw the same defendant who appeared in Court on this
Document affix his or her fingerprints and signature thereto. Clerk of

tho % BD% 5AN ;SDUC ?E 3

s Deputy Clerk.

Dated: G-QB “’93-

DEFENDANT ‘S GIGNATURE:

DEFENDANT'S ADDRESS:

DEFENDANT S PHONE#:

FINGERPRINTS

15 of 15

Oifice of Prosceuting Allermcy
946 County-Ciry Building
Tacoma, Wughinglon P3402-2171
Telephiona: {253} T98-7400
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iN THE SUPERIDR CDURT OF THE STATE OF WASHINGTON
7

IN aND FOR THE COUNTY OF PIERCE
9 STATE OF WASHINGTON,
CAUSE NO. 28-1-03142-1
10 Plaintiff,
11 YSa ADVICE OF RIGHT TO
ArFFEAL AND COLLATERAL

12 JOHN PHET, ATTACK TIME LIMITS
13 Defendant.
14 RIGHT TO APPEAL
15 Judgment and Sentence having been enterad, you are now advised ithats
16 1.1 You have the right to appeal:
11‘! [ & determination of guilt after a trial.
18 [ ] & sentencing determination relating to offender score,

sentencing range, and/or exceptional sentence unless you
19 have waived this right as part of a plea agre2ment,
20 [ 7 other past conviction motions listed inm Rules of Appellate

Procedure 2.2.

1.2 Unless a notice of appeal 1s filed with the clerk of the court
22 within thirty (30) days From the entry of judgment or the order
appealed from, you have irrevocably waived vour right of appeal,

1.3 The clerk of the Superior court will, it requested by you, file a
24 notice of appeal on your behalf.

25 1.4 It you cannot afford the cost of an appeal, you have the right to
ii have a lawyer appointed to regresent yeou on appeal and to have

26 such parts of the trial record as are necessary for review of
arrors assigned transcribed for you, both at public expense.

27

“18 ADVICE OF RIGHT TO APPEAL AND COLLATERAL
ATTACK TIME LIMITS - 1

Office; of Prosccuting Anomey
$45 County-City Building
Tacoms, Washington 984022171
Telephene; (253) 798-7400
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COLLATERAL ATTACK

Pursuant to RCW 10.73.110, you are hersby advised of the following

time limit regarding collateral attack:

RCW 1Q.73.09032

(1) No petition or motion for collateral attack on a judgment and
sentence Iin a3 criminal case may be filed more than one year after
the judgment becomes final if the judgment and sentence is valid
aoh its face and was readered by a court of competent

Jurisdiction.

{(2) For the purposes of this section, "col

lateral attack" means any

form of post conviction relief other than a direct appeal.
"Collateral attack® includes, but is not limited to, a perzonal

restraint petition, a habeas corpus pe
judgment, a motion to withdraw guilty
trial, and a motion te arrest Jjudgment

tition, a motien to vacate
pilea, a motion for a new

(3) For the purposes of this section, a judgment becomes finsl an the

last of the following dates:
{a) The date it i= filed with the cle

{b) The date that an appellate court

rk of the trial courts

jesues iitx mandate

disposing of a timely direct appeal from the convictionj or

(c) Thae date that the United States Supreme Court denies a

timely petition for certisrari to

revimw a decision

affirming the conviction on direct appeal. The filing of a
motion to reconsider denial ot certiprari does not prevent a

judgment from becoming final.

BCHW _10,753.1005

The time limit specified in RCW 10.73.0%90 does nct apply to a petition
or motion that is based solely on one or more of the following

grounds:

(1) Newly discovered mvidence, if the defendant acted with reasonable
diligence in discovering the evidence and ftiling the petitien or

motion;

(2) The statute that the defendant was convicted of violating was

unconstitutional on iis face ar as app
conducty

ADVICE OF RIBHT TO APPEAL AND COLLATERAL
ATTACK TIME LIMITS - 2

lied to the defendant’'s

Office of Prosecuting Atleracy
946 County-Ciry Building
Tecoma, Wachingion $5402-2171
Telephono: (253} TP8-7400
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(%) The canviction wa= barred by double jeopardy under Amendment V of
the United States Constitution or Article I, Section % of the
State Constitutions

(4 The defendant pled not gquilty and the evidaence introduced at
trial was insufficient to support the conviction;

{5) Tha sentence imposed was in excess of the court’'s Jurisdiction;
ar

(&) There has been a significant change in the law, whether
substantive or procedural; which is material to the conviction,
sentence, or other order entered in a criminal or civil
proceeding instituted by the state ar local goveroment, and
either the legislature has expressly provided that the change in
the law is to be applied ratroactively, or a court, in
interpreting a change In the law that ldacks express legislative
intent regarding retroactive application, detaermines that
asufficient reasons wxist to requira retroactive application of
the changed legal standard.

1 have been advized of ths abpve t;me limit regard;ng collateral
attack pursuant to statutes. . .-

ACKNOWLEDGMENT 3

Regarding the foregeing advice of my "Right to Appeal” and advice
on "Collateral Attack":

1. I understand these rightsy and
2. I waive formal reading of these rights; and

3. I acknowledge receipt of a true copy of these rigbts.

r\
DATE: Wil 2-8‘,,2662» _ DEFENDANT:

DATE: (L

ADVICE OF RIGHT TOD APP
ATTACK TIME LIMITES - 3

ClTice of Procseuring Attomey
946 County-Ciry Building
Tucomn, Washingion $8402-2171
Telephane: (253} T95-7400
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FILED
DEPT, 18

IN GPEN COURT
JUR =0 i

Glnty Clerk

DEPUTY

IN THE SUPERIECR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
ha-1

JOHN PHET,

Defendant.

Joy 28 oy

CAUSE NO. 98—-1-031&62-1
ORDER FOR BLODOD SAMPLE .
DRAW FOR DNA

IDENTIFICATION ANALYSIS

THIS MATTER having come on regularly before the undersigned Jdudge

for sentencing following defendant’'s conviction for:

I 1A falony sax offense as defined by RCW 7.94A.030(33),

to wits

[ ¥1 A violent offense as defined by RCW 7.94A.030(3B),

to wit:

A-v_;,-?rtra-ﬁd Mueder | ¢ f_.: AXS%U\H' | 2 5

which occurred after July 1, 1990.

ORDER FOR BLOOD DRAW - 1

Offloe of Prozecuting Allomey
946 County-Ciry Building

Treomid, Wathington 98402-2171

Telephone: (353) TOE-T4A00
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1
2 fB-1-031&2-1
3 Fursuant toc RCW 43.43.734, thaerefore, it {s hereby ordeared
4 that the defendant submit to a blocd draw to be used for DNR4
5 identification analyzsis as Tollows:
8
7

[ 3 (Out-ot-Custody) Report immediately to the Pierce
8 County Jail faor a blood sample drawj or
iy 9 [ ¥ (In-Custody DOC) Submit to the blood sample draw
by the Department of Corrections.
10
t 1 (In-Custody PC Jail) Submit to blood sample draw

11 by the Pierce County Jail.

| e | = —
12 DONE IN OFEN COURT this, 2 ¥ ~ day of June, 2002.
13
14 / /‘\ﬂmﬂ .

JUDSGE

15 | e -

| FILED
16 Pr‘esentgd by =PT, 18

IN OPE‘Q COURT

17/’4’\

PHILIPS K. ‘3 E EN
18 Prosegcutiing Attorney
# 145441
19
Approved as
20 |

Jun oo Y s

Y

Pierce oty Sk

By —“!E\rpuTY

rypy 2 RE STAURSET
| Attorney, for Defendant
12 WSB# é & -
23 trp
* Asmneron of Bi
. STATE OF W/ erce
28 | Bob Son Soue &"o’i m‘% abose
nuha Courl a dn! 1“111:“
§ o ruve ano €
26 | Gf on ﬁuciu my offiea;
. i‘*’ L,
i nal . d
v+ .- .,
CRDER FOR BLOOD DRAW — 2 T am e “‘D_epuff —
bﬂ'icc ol Procecuring Ataroey
“ 948 CountyCity Building
Tacema, Washinglon 98402-2171
Telephones (253) T98-7400
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BTATE CFWASHINGTOHN,

SUPERIOR COURT OF WASHINGTOW FOR FIERCE COUNTY

Plaipgiff, | CAUSE MO, 98-1-03162-1
¥ JUDGMENT AND SENTERCE ADDENDUM
' FHITIMCMINDIUM TERMEPOR
SN FREY ACGCRAVATED MURDER COUNIS
Defordlane. | PURSUANT TO ROW 085030 AWD 55
OTHER CONVICTIONS AND SENTENIES
i I8N REMAIN FIFNAL PURSUANT TO RCW
DOE:. IDSE 8L (FIB)
- [} Frizon
{x ] Clak’s Acion Required, para 3.3
: E*t ,ii{;’,;, !
1.1 A hmsfg 0 et the roinivayn s of confinemant for conwittions of agsrevared ouwder wis held and vhe
defendant, the defondant’s attorney and the deputy proseasing stiorney were preset. This heming was
hgld prssnt to the provisions of BOW 10.95.030 and 035
I FIHDINGE
There being ro reasin why judgment should net be pronomnced, the comt FINDE:
21 RYLEVANT OFFENSES FOR SETTING OF MINGVUM TERM OF CONFINEMENT:

The defendart wis famd guilly o June 27, 2002, by Jury verdias of the fullowing relevant offsnses g5 charged in

the the Sme 10, 2002 Corrected Informetion:

CRIME RO

DOUHT EXHTENGE DATEQE THEIOEN T NG,
FHHANCEMINT | CRBY
o TYFE
I AGCRAVATED 1 9A.32.03001%(8) | FIREARM G7/05/1998 | Tacoma Police
MUBTER T THE 10.95.020(10) Dapartraent
FIRET DEGREER (0-21) | DA08.020 Incident Mo
A 241010 08-186-0260
9.544 310
944,370

\

JUDGMENT AND SENTENCE ADDENDUM -- |
AHTWARRANT OF COMMITMENT

Exhibit 2

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




THU 7
2 7- T . 1

¢

2 GOURT | CRIME R SENTEHCE DATROF IHCIDEN Y HO.

ENHANCEMENT | CRIME

ITPE

R T R R AR T Uh e DA | FIRRAL ] 005 155G | Taccena vohee |

4 IURTER TN THE 10.95.0200100 Tieparbosnt

FIRST DEGHEE (D-21) | DA0R.020 Trwident Ho.

5 2410010 S 1806-0280

v 0.644 310

’ RObA 370

il LOGRAVATED BAI20IO(T(E) | FIREARL G7/05/1598 | Tecorns Police
7 | BAURDER IN THE 10.85.020(10) 4 P | Deparmoe
A FIRST DEGREE O-21) | 8408020 . | Incidert Mo,
g L , 6.41.010 B A T R

) D448 310

9 g 048, 370
IV | ABGRAVATED DA RO (D | FIREARM | U7/05/189% | Tacomas Police
0 VWOTRDER T8 THE 10.95.020010) o 1 Depariroa
FIRST DEGRER (0-21) | DAGRO0 Inzident Mo,
541010 5 186-02480
1 , 04310
e 2 oah TG
nns 12 v AGGRAVATED DA 20050 1nay | PINAARM ST 1598 | Taoens Police
WMURDER N THS 10.95.020C10) Depbrizas
13 : TIRST DEGREED-2D | SA.08000 Inciders Mo,

: 9.41.010 O8- 1860260
14 9.94A.310 ‘
SOWII0. oy oaatoci M

- SIS P
1Y A secial verdict/finding for wse of fires
16 - forme POW 9544 125, and DRRI50

3

E¥s
. -x

oy a2 3 £0) pas Y 2 e e o 5 o 4 o In
awas retirned on Coms One Swough Floe purssnt 48

17

24 CTRIMINAT ISTOEY (BUW 8344 535y
<R AR RS
R i8] 18
CRIME DATEOF SEMTENCING DATEQEF | Agd [TYEE

19 , SERTENCE COURT CRIME AGULT | OF
Y CRIME

20 WONE EXTOWH OR
21 CURRENT !
| CEFEMSES ONLY

23 i H

504380
Tene 24

25 4
26
27
28
JULAGMENT AND SENTENCE ADDINDUK - 1 - Offce o Prosecting Attorney
STV AND WARRANT OF COMMITMENT . o ashint 36402

. Tacoma, Washington 98402-2171

RS % Telephone: (253) 798-74G0
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) 23 LONDIOM TERM SENTENCING DATA: '
ERE] 3 .
R COUNT | OPFZNDER | SERIOUSWESS | STANDARD RANGE LUS TOTAL STANDARD | MAZIMUM
4 N, BOURE LEVEL fnstinsludingsabamsemand | EHHANCEMENTS BRANGE TERM
5 » 11 Winst b4’ I,E:FE WODPAROLE | FASE GOMOE | 25 YEARST LIVE
Ed LIFE W0
BARGLE
6 I e AVl LIFE WO PARCLE | BAKE 6OKOE | 25 THARETO Lizs
< ' JLIFE 4 - WO
7 ¥ . > A BARGLE
% 7 e i) 4 o EEiaY
T O Y1 LIFE WO PAROLE FABE SOMOS | 23 YRARSTO LIFE
8 LIFE Wi
PAROLE
EEE W Rt ®YT LIFEWCPARCLE | FASEGOMOS | 25 VEARS TG LIFE
tnes | : 1IVE SEO
: - ' PAROLE
10 v o *VI TIFE /O DARCLE | FASE 60 MOS | 25 TEARS 1D LIFE
LIFE %@“y’@_ -
11 PAROLE
12
24 [ 7 EMCEPIIOMAL SENTENCE Substartisl end coenpselling remens axist which hastidy an
13 grespticng] smienes
{ Ywithin] ] below the standard range for Comg(s) y .
14 {1] &hma the wanderd range fo Countdsy |
ey o - 3 The defapdmt. sfgi sate sthpnise .ﬁa‘i%ﬁﬁiﬁaﬁ :gﬁi%‘- éﬁwﬁ By w%a?f«:m:aa of the aw;mfzﬁd SLEE
inws 1O ¢ ' o é ' ﬁmm fris ﬂmﬁ:?d range andl the covrt finds the &?ﬁﬁﬁaﬁ& smience Arthers and is copsistent with
ihe interesiz of lugdce snd the poposss of e setawing refiemact ;
16 [ 1Aggravating zaﬁé‘g“’ ware] 1 aipelsed by the defendant, [ ] found by the oot altey the wfﬁmﬁm
walved iy orial | ] Eormd | a}* Jury by secial Derrogmoy.
17 Findings of fac ond conchusions of law are sttached In Appendin 2.4 L ;_im 7 s soecisl interoggoy is
arsehed. The Prossoning Atteemey | T did! ] d3id not recomnroend 8 similer sentencs
18
Ol MINIMOM TERM OF CONFINERENT.
194 31 CONFINEMENT. Toe defandant is senteniced to the following minirour tamas of confinerment pursiant
0 o RO 1095 030030
2
PPN 21 Conzt Cng: 2 g s - . - - ,h
3{?2"‘}?3 wWa-t SEt L o f - ,ﬁnf{ﬁ e
5 / TR
22 Camr Twe RGeS : 5
‘ ‘ ! ' {
93 Co Thres R AL "
24 ' : Coamt Four: 25 velaas
/ as
. 25 ¢ Cramt Fivg: AL pamad)
2% The seswimus tern of confinement for Courgs One twough B Fige s LIFE WITHOUT BAROLE.
#HYY
4 ﬁ"'} IE3 27
%
e 28
“ " %
m&w%mi’i‘ AN SENTENCE ADDENDUM - 2 . ;’fﬁce "“’“’Z““ﬁ"g Atforney 16
30 Tacoma Avel S. Room %
WARRANT OF COMMITMENT © Tacoma, Washington 98402-2071
Telephone: (253) 798-7400
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OYHER: The mintmun teens of conflnement 56t sbove in§ 3.1 shall be servad | | concurently
| 1oomzecupively tosach othey, and shall besegrvsd [ conourrently | ] corvenively 1o the setengss
irrposed for Courgs Sig through Ten inthe originel Todgraent and Sentence that was entered in this case o
Jome 38, 2002, Credit R timne sereed shall be caloulmed garting on the day of the defendant’s arrsst, July
18, 1968 Al gther tevrns and condliions the @re not modified by this sddendizn and whith arese firthin
the me 28 3002, Buigroed sod Savdence rernain in full foree and effect

Las
o]

. 4

33 THE CLEBE OF IHE ﬁﬁ'ﬁﬁ“{i}% COURT shall physicailys ﬁii;au%x a m.,@ snd corves cepy of this
eﬂémm s ihe hane 28, 3002, Rdemey s Sentence 5o thet Eﬁ.jﬁ‘i@ visying or chigining 8 copy of the

judpeners will also view or recsive a copy of this addendum, " ;.

3

DOME in Opan Court and inthe presence of the defendan this date: ﬁgﬁfﬁf 2530 i
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i .
Wg/ .
Ty Progeniting Atternsy 4%% 2%@3% o
i HACHT Privg ngroe “?Ei‘f’? R
wsre - 17154
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. .
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i .
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JUDGMENT AND SENTENCE ADDENDLUM -4 S Office of Prosecuting Atiorney
ﬁjﬁ"; W&mﬂ? {)‘ﬁ’ COH%ET%EEEIT 930 Tgcoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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. SUPERIOR COURT OF WASEDNGTON FOF FUERCE COUNT ¥
STATE OF WASHDIGTOH, ' i
Plairgif, | CAUSE MO 9E-1-03162-1

RO IRIET,

WARRANT OF COMMITAMENT
' U3 Coneny Jail
' A E{{ﬁ@i of Corrections

Dgfengdany, | 3 U Other Costody

WHEREAS, Rudement has bogn pronounced spainst the defendant in the Supericf*Cotig of the St of
Washington forthe Compy of Pleroe, that the defdare be punished as specified inthe Judzmens and

Saence’Ordsr Modifring Parcking Probarion/Commamity Sunervision, & full and corvest copy of which is

s

gachsd

(1t

ey
&
]

. O, THE DIRECTOR, ARE COMBMANDED to teke and deliver the defendsrt to

e

YOU, THE DIERCTOR, 458 COMMANDED torecsive the defendant for
classifiesrion, cordingrnory mnd placement &5 ordesd in the Budgrnene and Ssntence.
{(Beneance of confinerent jn Merce Comty Jail} | .

the propar officers of the Department of Corvactiong, and . - 70 S {
FOU, THE PROVER CFFICERS OF THE DEUAHTMENT OF CORRECTIONE,
ARE COMMANDED to recgive the defendme for dasificgion, confinenent and
placement o ordeved inths udgmert snd Sertence and this addendirn. (Sentenee
of confinement In Departmers of Corrediors auiody),
%
-
JUDGHMENT 83D SENTENCE msg}gﬁ? ,3 - Office of Prosecuting Attorney

ANDWARRANT OF COMMITMENT

930 Tacoma Avenne S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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State v. Phet, Not Reported in P.3d (2005)
127 Wash.App. 1016

127 Wash.App. 1016

NOTE: UNPUBLISHED OPINION, SEE WA R GEN
GR 14.1
Court of Appeals of Washington,
Division 2.

STATE of Washington, Respondent,
V.
John PHET and Jimmie Chea, Appellants.

Nos. 29027—-8-11, 2908 7—1-11.
|

May 3, 2005.

Appeal from Superior Court of Pierce County: Hon.
Karen Strombom, J.

Attorneys and Law Firms

Rebececa Wold Bouchey, Attorney at Law, Mercer Island,
WA, Stephanic C. Cunningham, Rita Joan Griffith,
Attorney at Law, Scattle, WA, for Appcellants.

Kathleen Proctor, Pieree County Prosccuting Atty. Ofe.,
Tacoma. WA, for Respondent.

UNPUBLISHED OPINION

HOUGHTON. J.

*1 Jimmee Chea and John Phet appeal from their
convictions of five counts of first degree aggravated
murder and five counts of first degree assault, arguing
numerous grounds.’ We affirm.

FACTS:

On July 5., 1998, at approximately 1:45 a.m., scveral
gunmen burst into Tacoma's Trang Dai Caf¢ and opened
firc on the patrons, killing five pcople and wounding five
others.® Later, forensic officers collected 52 shell casings
in and around the cafe.’

Tacoma Police Department (TPD) officers retrieved a
neighboring business videotape recording of the alley
behind the cafe. It revealed two vehicles backing into the

allecy minutes before gunfire crupted. Basced on prior
armed assault reports, TPD detectives recognized Chea’s
silver or gray vehicle. They knew Chea as a member of
the LOC's Out Crips (LOC’s), a local gang. The
detectives then began watching Chea’s residence, where
they observed that a silver Honda parked there closcly
matched the Honda in the videotape.

The headlights of a white car displayed in the videco
illuminated the ground in an unusual pattern. The day
after the shootings. a detective who had watched the video
obscrved a car with similar headlights. A records check
revealed that the car belonged to Veasna Sok.

The detectives interviewed some of the surviving café
patrons. They learned that, in March 1998, onc of the
people injured in the shootings, Son Kim, fought with Ri
Le at the café. Kim told the detectives that he suspected
Le’s involvement in the shootings and that he, Kim. was
the intended target. The detectives focused  their
investigation on Le, Chea, and their associates. Later
investigation revealed Phet’s participation in the crimes.

At 6:00 am. on July 18, the detectives served search
warrants at ninc  different  locations® and  took
approximately 20 people, including Sok, Sarun Ngeth,
and Thanna John Chak, to the police station for
questioning.” On July 19, Marvin Leo was taken from his
residence to the police station for questioning. At the
police station. these individuals gave statements
implicating themselves and others.”

Authoritics also contacted Phet and Chea while exceuting
the warrants and transported them to the TPD for
interviews. The TPD kept Chea and Phet at the station
from approximately 6:00 a.m. until late afternoon, when
they were interviewed.

A guard held Chea m a captain’s office awaiting his
interview. No onc asked Chea questions. The guard
attended to Chea’s personal nceds. On July 18, at 4:05
p-m., a detective advised Chea of his Miranda® rights and
began interviewing him. Chea stated that he understood
those rights and he wished to waive them. He then signed
the advisecment of rights form in the presence of
Detectives Davidson and Ringer. During the intervicw,
Chea denied any involvement in the shootings.

The TPD also held 16-ycar—old Phet, without
interviewing him, from approximatcly 6:00 a.m. until
5:05 p.m., when he received his Miranda warnings. Phet
orally acknowledged that he understood his rights and that
he wished to waive them and speak to the police. Phet

Exhibit 3



State v. Phet, Not Reported in P.3d (2005)
127 Wash.App. 1016

also signed the standard advisement of rights form.” Phet
did not acknowledge involvement in the shootings.

*2 The State charged Chea and Phet with five counts of
first degree aggravated murder and five counts of first
degree assault. The State alleged a fircarm enhancement
on cach count.”

The State sought a pretrial ruling on the admissibility of
Chea’s and Phet’s involvement with the LOC’s gang.
Judge Tollefson ruled the evidence inadmissible because
the State failed to show a nexus between the café shooting
and advancement of any gang-related activity. Judge
Tollefson rcasoned that the shooting at the Trang Dai
Caft was not a gang-related crime because there was no
basis to belicve that the LOC’s gang or onc of its
members would benefit from the shooting. Instead, Judge
Tollefson found that the shooting was motivated by Le’s
desire for revenge against Kim. Because Le was not a
member of LOC’s gang, the judge believed that the
shooting was not gang-related. Therefore, Judge Tollefson
ruled that the State failed to show that a nexus cxisted
between the shooting at the cafcé and the advancement of
some gang purpose.

Later. Judge Hogan agreced to reconsider Judge
Tollefson’s ruling regarding the gang affiliation cvidence.
Judge Hogan ruled that the State could raise the issuc
through an offer of proof. The State presented its offer of
proof through Davidson’s declaration dated Junc 11,
2001.7  Ultimately. Judge Strombom admitted the
cvidence of gang affiliation.

On August 3, 1999, while in custody, Checa and Phet
assaulted Sok, who agreed to testify against Chea and
Phet under his plea agreement . The State moved to
admit the cvidence of this assault through the testimony
of cscorting officers. Judge Tollefson granted the State’s
motion: he stated that the cvidence indicated that Chea
and Phet knew that Sok had agreed to testity and that was
the reason for the assault.”

Before trial, the State moved to exclude any cvidence of
allcged gambling or narcotics activity at the Trang Dai
Caf¢ on the grounds that such cvidence constituted
irrelevant hearsay. Judge Tollefson granted the State’s
motion."”

At trial, Sok. who had been a member of the LOC’s gang
for a couple of years before the shooting. testified. He
said that on the cvening of the shooting. he left home with
his 9 millimeter handgun, which he carried to protect
himself against other gangs’ members.

Sok went to Ngeth’s house., where he picked up Ngeth
and Lco; Ngeth was armed with his .380 and Leo took
Sok’s 9 millimeter. While they drove around. Khanh
Trinh called them to find out whether Sok wanted to “put
in work’ that night. Report of Proceedings (RP) at 4388.
Sok understood the term ‘put in work’ meant a drive-by
shooting. RP at 4388.

Sok. Ngeth, and Leo waited about 10 minutes before
Chea showed up in his car; Chea wore red clothes. Le,
Samath Mom, Trinh, and Phet were in Chea’s car. Chea
asked if they wanted to “put in work’: Le mentioned that
he wanted to “get” Kim at the Trang Dai Caf¢. RP at 4396.
Sok understood this to mean to shoot Kim.

*3 Next, Chak testified that he belonged to the LOC’s
gang. On July 4, 1998. Chea called Chak and invited him
over to Le’s house. Chea wore red clothes. He drove his
gray/silver Honda Civic and picked up Chak for the ride
to Le’s house. Phet and Mom were alrcady there. Chea
and Le talked about Kim "mcan mugging” Chea, a sign of
disrespect that could trigger violent retaliation.” At onc
point. Le and Khanh left the house for awhile and
returncd with red clothing. Eventually everybody got into
cars and met other LOC’s members.

Chak further testificd that Sok and his carload and Chea
and his carload drove to the market. Chea told Chak to
call the caf¢ to learn whether Kim remained there. When
Kim answered, Chak hung up. Both cars then drove into
the alley behind the café. The cars went down the alley
twice, the sccond time backing into it so that they could
leave without driving the wrong way on a onc-way strect.
Chak also testified that Chea stayed in his car, and Sok
and Ngeth stayed in Sok’s car; cveryone clse got out and
took guns from Chea’s car trunk. Le told Khanh and Phet
to guard the back door and to shoot if anyone came out.
Lco, Le, Mom, and Chak headed for the front door; Chak
opened the door and cveryone rushed in and opened fire.
After a short time, the three backed out of the door while
Le continued to fire through the wall as they retreated to
their cars. By the time Chak and others returned to their
cars, Phet and Khanh werce already in their car. After the
shooting, they all returned to Le’s house.

Davidson testificd as an ecxpert on gang culture. He
opincd that gang crimes may include all kinds of assaults,
threats, intimidation. physical beatings, nonfatal
shootings. stabbings. and homicides. He also stated that
gangs were generally formed to make profits, to protect
individual members, and to “gang bang’ or commit
violence: that "OG’s™ excerted influence over younger
gang members; and that gang members would dress in
another gang’s color when carrying out a drive-by
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shooting in order to level blame on members of a rival

-
gang.

The detective identified Chea as one of the LOC’s
‘OG’s.” RP at 3408. Davidson and other witnesses
cxplained gang hand signals. signs. and tattoos. and
provided LOC’s members’ names. Jurors reviewed onc
photograph of somc LOC’s gang mcmbers, including
Chea and Phet.™

The jury found Chea and Phet guilty as charged, including
the fircarm enhancements. Chea and Phet appeal.

ANALYSIS

L. Charging Document

For the first time on appeal, Phet and Chea contend that
the information charging them with first degree
aggravatcd murders did not contain all the cssential
clements of the crime. They assert that the State did not
identify the intended victim of the charged premeditated
murder.

An information must contain all essential clements of a
crime, statutory or otherwisc. in order to give notice to the
accused of the nature and cause of the action against him.
State v. Kjorsvik, 117 Wn.2d 93,97, 812 P.2d 86 (1991).
Where the challenge to the sufficiency of the charging
document is raised for the first time after the verdict, we
construc the document liberally in favor of its validity.
Kjorsvik, 117 Wn.2d at 105.

*4 The Statc charged as follows:

That JIMMEE CHEA and JOHN
PHET, acting as accomplices of
cach other and of Ri Ngoc Le,
Samath Mom, Khanh Van Trinh,
Sarun Truck Ngeth, Marvin Lofi
Leco, Veasna Sok, and Thanna John
Chak as defined in RCW
9A.08.020, in Picrce County, on or
about the 5th day of July, 1998, did
unlawfully and feloniously with
premeditated intent to causc the
dcath of another person, shoot | a
name of cach homicide victim! ,
thercby causing the death of |
victim’s name} . a human being.
who dicd on or about the Sth day of
July, 1998 contrary to RCW
9A.32.030(1)a) and RCW
10.95.020(10).

Clerk’s Papers (CP) (Chea) at 757-63: CP (Phet) at 1255
(emphasis added).

RCW 9A.32.030(1)(a) provides: “A person is guilty of
murder in the first degree when { ) § w} ith a
premeditated intent to causc the death of another person.
he or she causces the death of such person or of a third
person.” RCW 10.95.020 provides: A person is guilty of
aggravated first degree murder ... if he or she commits
first degree murder as defined by RCW 9A.32.030(1)(a)

and onc or morc of the following aggravating
circumstances cxist: ... (10) There was morc than one
victim and the murders were part of a common scheme or
plan.’

Nothing in these statutes specifies that the victim’s name
is an clement of the crime. Nor do Chea and Phet cite any
casc law establishing that the victim must be named. To
the contrary. in State v. Plano, 67 Wn.App. 674, 679-80.
838 P.2d 1145 (1992), Division One held that the vietim’s
name is not an clement of the crime charged. We agree.
The argument fails.

II. Chea’s and Phet’s Custodial Statements

Chea and Phet further contend that the trial court erred in
admitting their statements made to the police because the
officers failed to advise them of their Miranda rights and
their right to counscel "as soon as feasible’ as required by
CrR 3.1."

Miranda, 384 U.S. at 444-45, rcquires that prior to a
custodial interrogation, a defendant must be informed of
his or her constitutional rights. CrR 3.1 goes beyond the
requircments of Miranda and requires that a defendant be
advised of his right to counsel immediately upon being
taken into custody. State v. Dunn, 108 Wn.App. 490, 494,
28 P.3d 789 (2001). aff'd. 148 Wn .2d 193 (2002).

Chea and Phet failed to raisec a CrR 3.1 argument below
and. thus. did not preserve it on appeal. RAP 2.5(a)." We
do not address this argument further.”!

III. Evidence Rulings

A. Changing Another Judge’s Ruling
Chea and Phet next contend that Judge Hogan had no
authority to reconsider Judge Tollefson’s carlier ruling
excluding cvidence of gang affiliation and Judge
Strombom erred in later admitting it.

The orderly administration of justice requires that the trial
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court, after having full opportunity to hear, consider, and
decide all material questions of the case, enters formal
judgment resolving those questions. Suvder v. State, 19
Wn.App. 631, 635-36, 577 P.2d 160 (1978). In managing
litigation, the trial court must have wide discretion and
authority. including the power to issuc interlocutory
orders. Snvder, 19 Wn.App. at 636. These orders or
rulings may be changed. modificd, revised, or climinated
as the case progresses. Siuvder, 19 Wn.App. at 636.

*5 Here. Judge Tollefson initially denied the admission of
cvidence of gang affiliation: *Unless the State can provide
a nexus ... where there was a relationship to the crime and
the crime relates to true gang activities, such as sccuring
your turf or enhancing your reputation with the gang, ... 1
don’t think that the State has shown a nexus.... I am going
to rule that { this cvidence i1s not; admissible at this
time.” RP (02/14/00) at 77-78. Later, Judge Hogan
reconsidered and granted the State’s motion to admit
cvidence of gang affiliation, finding it relevant to the
relationship of the participants in the crime.~

The record discloses that Judge Tollefson entered a
preliminary ruling on the admissibility of gang-related
cvidence based on the State’s lack of cvidence. Later,
after the State more fully developed its cvidence and
argument and submitted an offer of proof, Judge Hogan
modified the ruling, and during trial Judge Strombom
admitted it. Under thesce facts, they did not err in doing so.

B. Gang Association Evidence

1. Expert Qualifications

Chca and Phet also arguc that the detective lacked expert
qualifications to testify about gangs.” We review a trial
court decision as to ecxpert qualification for abusc of
discretion. State v. Zunker, 112 Wn.App. 130. 140. 48
P.3d 344 (2002). review denied, 148 Wn.2d. 1012 (2003).

Davidson dectailed his training and cxperience involving
gang crimes and gang-related activities. He had 16 hours
of training on gangs. He attended the National Law
Enforcement Institute Advanced Gang Conference. He
had experience with gang activities as a patrol officer
since 1987 and as a dectective since 1994, He had
investigated hundreds of gang-related crimes and had
hundreds of gang-related interactions.

Although the detective’s classroom training may have
been minimal. an expert may be qualified to express
opinions based on experience. ER 702.% The trial court
did not abusc its discretion in allowing the detective to
testify about gangs and gang-related activitics.

2. Nexus between Crime Charged and Gang Association
Chea and Phet further contend that the trial court erred in
admitting gang-rclated cvidence. They assert an
insufficient nexus cxisted between gang association and
the crimes.” They also arguc that the trial court erred in
allowing Davidson to testify as a gang cxpert becausc
nothing in his testimony assisted the jury in understanding
the cvidence presented or determining a fact in issue.

The trial court allowed Davidson to testify as an expert on
gang culture. He stated that gang crimes may include all
kinds of assaults, threats, intimidation, physical beatings,
nonfatal shootings, stabbings, and homicides. Hec
explained the meaning of gang terminology and symbols,
including ‘mean mugging’ and ‘putting in work,’ gang
criminal activitics, gang codes of conduct and discipline,
gang interactions with other gangs and prospective gang
members, and gang organizational structure and history.

*6 Davidson identified Chea as one of the LOC’s *OG’s.’
RP at 3408. Hc provided the names of the LOC’s
members. And jurors also saw pictures of some LOC’s
gang members, including Chea and Phet, making gang
signs. Co-defendants Sok and Chak testitied that Phet and
Chea participated in the shooting in retaliation for Kim'’s
‘mean mugging’ Chea, and for Kim'’s fight with Le. Chea
was a gang mcmber and Lec was gang affiliate. Both
witnesses stated that. in gang culture, an act of disrespect
provides grounds for retaliation and murder. They noted
that the assailants. including Chea and Phet. purposctully
donned red clothing before the shooting to distract from
their gang’s involvement. We  review trial  court
cvidentiary decisions for abusc of discretion. State v.
Brown, 132 Wn.2d 529, 578, 940 P.2d 546 (1997), ceri.
denied. 5323 U.S. 1007 (1998). A trial court abuses its
discretion when it bases its decision on untenable grounds
or reasons. State ex rel. Carroll v. Junker, 79 Wn.2d 12,
26. 482 P.2d 775 (1971). To preserve an cvidentiary
issuc. a party objecting to the admission of the evidence
must have made a timely and specific objection in the trial
court. ER 103: State v.. Gulov, 104 Wn.2d 412, 422, 705
P.2d 1182 (1985), cert. denied, 475 U.S. 1020 (1986).

Evidence of other crimes or bad acts may be admitted
under ER 404(b)™" as proof of premeditation, intent,
motive, and opportunity. Evidence of prior misconduct
and previous quarrels may be admissible to show motive.
State v. Powell, 126 Wn.2d 244, 260, 893 P.2d 615
(1995). Evidence of a defendant’s gang membership may
be relevant to show motive where the trial court finds a
sufficient nexus between gang affiliation and motive for
committing the crime. State v. Boot. 89 Wn.App. 780,
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789. 950 P.2d 964. review denied. 135 Wn.2d 1015
(1998). But cvidence of gang membership lacks probative
valuc *when it proves nothing more than a defendant’s
abstract beliefs.” State v. Campbhbell, 78 Wn. App. 813,
822, 901 P.2d 1050, review denied. 128 Wn.2d 1004
(1995).7 It has probative valuc. however, when it proves
premeditation. intent, motive. or the bias of a witness.
United States v. dbcl, 469 U.S. 45, 48, 54, 105 S5.Ct. 465,
83 L.Ed.2d 450 (1984) (bias and motive of witness):™
State v. Johnson. 124 Wn.2d 57, 69, 873 P.2d 514 (1994)
(motive): Boot, 89 Wn.App. at 789 (premeditation).™

Here, the challenged evidence tended to prove the State’s
thecory—that Chea and Phet were gang members who
responded with violence to any challenges from others.
As in Campbell, Boot, and Abel, the cvidence here
showed that both Chea and Phet were gang members; that
onc of the gang’s tencts was to retaliate for “disrespect’;
and that Kim exhibited disrespect when he ‘mcan
mugged” Chea and fought with Le. a gang affiliate. The
cvidence of gang affiliation also showed that another tenct
was intra-group loyalty and, inferentially, that the other
gang members would retaliate if their fellow member had
been treated distespectfully.

*7 The cvidence also shows that Chea and Phet
considered their actions and took deliberate steps to
accomplish their goal. Although gang affiliation e¢vidence
may be suggestive of violent activity, and thus prejudicial,
the cvidence placed the relationship of the intended
victim, Kim, and Chea and Phet in context and revealed
the implications of a person ‘mean mugging’ a gang
member.

The trial court properly admitted this cvidence as
probative of Chea’s and Phet’s premeditation, motive, and
intent. The evidence had probative value that outweighed
its prejudicial effect.”

C. August 3, 1999 Assault on Veasna Sok

Chea and Phet further contend that the trial court erred in
admitting cvidence of their assault on Veasna Sok. They
assert that it was irrelevant and unfairly prejudicial. Phet
also argues that the trial court crred in not holding a
preliminary hearing about the assault.

Generally, a court may admit evidence that a defendant
threatened a witness as implication of guilt. Srare v.
Bourgeois, 133 Wn.2d 389, 400, 945 P.2d 1120 (1997).
Where relevant, such cvidence may be admitted after a
proper ER 404(b) balancing. State v. McGhee, 57
Wn.App. 457, 460, 788 P.2d 603, review denied. 115
Wn.2d 1013 (1990). Evidence of threats may be relevant

if it connects the defendant to the crime and shows guilty
knowledge. McGhee, 57T Wn.App. at 460-61.

Here. the State introduced cvidence of the assault through
the testimony of four officers and the vietim, Sok. The
trial court ruled that the State could introduce evidence of
this incident because Chea and Phet knew that Sok was
going to testify for the State. The trial judge ruled:

It is my conclusion that the probative valuc outweighs
the prejudicial effect of this testimony. The actions of
these two defendants against a co-defendant who has
made a dcal with the State speaks volumces as to guilty
knowledge and identity.

... The assault occurred after the announcement by the
State that Sok had rcached a deal with the State and
would testify on behalf of the State.

RP at 2356. The trial court also noted that *{ ¢} alling
somcone a snitch further supports the conclusion they
knew Veasna Sok was going to testify against them.
There is no need for an ER 404(b) preponderance hearing
regarding the assault of August 3, 1999 . RP at 2355-56.

Before the evidence was introduced, the trial court gave
the jury the following limiting instruction:

You arc about to hear cvidence on the subject of the
August 3, 1999 assault on Veasna Sok alleged to have
been committed by Jimmee Chea and John Phet.

Before this cvidence is allowed the court adviscs you
that you may consider the cvidence only for the limited
purposc of cstablishing the defendants® consciousness
of guilt of the crimes charged in this case.

You must not consider the ecvidence for any other
purposc unless instructed otherwise. It is up to you to
determine how much weight, if any, is to be given this
cvidence.

*8 You arc further instructed that statcments
attributable to onc of the defendants are not attributable
to the other defendant and can not | sict  be used as
cvidence against the nonspeaking defendant.

RP at 3827. Thus, the trial court properly limited the
cvidence to show Chea’s and Phet’s guilty knowledge. It
did not abuse its discrction in doing so.

Phet further contends that the trial court erred in not
holding a preliminary hearing to determine, by a
preponderance of the evidence, whether he cver called
Sok a “snitch’ during the assault.
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When the trial court fails to conduct the on-the-record
balancing proccess required by ER 404(b). we may decide
issucs of admissibility. McGhee, 37 Wn.App. at 460. In
affirming this court’s holding in State v. Kilgore, 147
Wn.2d 288, 294-95. 53 P.3d 974 (2002), our Supreme
Court noted:

Requiring an evidentiary hearing in
any casc where the defendant
contests a prior bad act would serve
no uscful purpose and would
undoubtedly  cause  unncccessary
dclay in the trial process. In our
view. these hearings would most
likely degencerate into a
court-supervised discovery process
for defendants. As the Court of
Appeals obscrved. the defendant
will always have the right to
confront the witnesses who testity
against him at trial. We should be
slow, thercfore, to allow defendants
to confront the witnesses twice,
particularly where testifying just
once can be a difficult experience
for any witness. We believe, in the
final analysis, that the trial court is
in the best position to determine
whether it can fairly decide. based
upon the offer of proof, that a prior
bad act or acts probably occurred.
We recognize, as did the Court of
Appeals, that there may be
instances  where the trial court
cannot make the decision it must
make based simply on an offer of
proof. In such cascs, it would be
cntirely proper for the court to
conduct an cvidentiary hcaring
outside the presence of the jury.
The decision whether or not to
conduct such a hecaring, though,
should be left to the sound
discretion of the trial court. We
conclude, finally. that there was no
crror here on the part of the trial
court in allowing the cvidence of
prior bad acts to come in following
the State’s offer of proof.

Here, the record shows that the trial judge considered the
issuc of holding an cvidentiary hearing and properly
exercised its discretion by not doing so.

D. Unlawful Activitics at Trang Dai Caf¢

Chea and Phet contend that the trial court improperly
cxcluded cvidence of unlawful drug and gambling
activitics at the Trang Dai Cafe.™ Chea and Phet arguc
that their theory of the case—owing Phat Nguyen, the
caf¢’s owner, thousands of dollars in gambling
debts—provided the motive for the shooting. They assert
that the evidence of unlawful drug activity at the cate was
probative of their theory of the case.™

A defendant has a constitutional right to present a defensc
consisting ot admissible relevant evidence. State v. Rehak,
67 Wn.App. 157, 162, 834 P.2d 651 (1992), review
denied, 120 Wn.2d 1022, cert. denied. 508 U.S., 933
(1993). Under ER 401. evidence is relevant if it has any
tendency to make the existence of any fact that is of
conscquence to the determination of the action more
probable or less probable than it would be without that
cvidence. Relevant cvidence may still be excluded if its
probative value is outweighed by its prejudicial effect. or
its tendency to confuse the issues, mislead the jury. or
causc an unduc delay, waste of time, or ncedless
presentation of cumulative evidence.™ ER 403.

*9 Nevertheless, a criminal defendant *doces not have an
unfettered right to offer testimony that is incompetent,
privileged. or otherwise inadmissible under standard rules
of cvidence.” Tavior v. lllinois, 484 U.S. 400, 410, 108
S.Ct. 646, 653, 98 L.Ed.2d 798 (1988). The profferced
cvidence is not relevant to rebut the cvidence presented
against dcfendants if it was offered solely to encourage
the jury to speculate as to possible other assailants. State
v. Drummer, 54 Wn App. 751,755,775 P.2d 981 (1989).

In this casc, Chea and Phet argue that the cvidence of
unlawful drug activity at the caf¢ was relevant because it
cstablished that Le owed moncey to the café owner and
that the motive for the shooting at the café was that debt,
not Chea being ‘mean mugged’ by Kim. In order to
present evidence of this debt, it was necessary to admit
cvidence of other people’s unrelated unlawful activities.
But Chea and Phet never offered cvidence of this debt at
trial. The trial court did not abuse its discretion in
cxcluding evidence of unlawful activities at the cafe.

E. Assault on Veasna Sok’s Brother

Chea and Phet next contend that the trial court improperly
permitted Sok to testify that he backed out of his first pleca
agrecement with the State because someone had shot at his
younger brother, Ratthana Sok. The trial court admitted
this evidenee because defense counsel opened the door to
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it.”

Generally, when a subject has been opened during
cxamination, the opponent may develop and cxplore the
various phascs of that subject. State v. Haves, 73 Wn.2d
568, 571, 439 P.2d 978 (1968) (citing Wilson v. Miller
Flour Mills. 144 Wash. 60, 66, 256 P. 777 (1927); State v.
West, 70 Wn.2d 725, 424 P.2d 1014 (1967). In State v.
Gefeller, 76 Wn.2d 449, 455, 458 P.2d 17 (1969), our
Supreme Court noted:

It would be a curious rule of
cvidence which allowed one party
to bring up a subject. drop it at a
point where it might appear
advantageous to him. and then bar
the other party from all further
inquirics about it. Rules of
cvidence are designed to aid in
cstablishing the truth. To closc the
door after receiving only a part of
the evidence not only leaves the
matter suspended in air at a point
markedly advantageous to the party
who opened the door, but might
well limit the proof to half-truths.
Thus, it is a sound gencral rule that,
when a party opens up a subject of
inquiry on direct or
cross-cxamination, he contemplates
that the rules will  permit
cross-cxamination  or  redirect
cxamination, as the case may be,
within the scope of the examination
in which the subject matter was
first introduced.

In the present case. during Davidson’s cross-examination,
Chea’s counsel asked why the State offered Sok a new
plea agrcement in February 2001.* Before starting
redirect, the State asked for a hearing outside the presence
of the jury indicating that. in responsce to Chea’s line of
questioning, the State intended to demonstrate the reason
behind Sok’s new and more favorable plea agreement.

*10 The State cxplained to the trial judge that Sok backed
out of his original plea agreement after his brother had
been shot at by someone other than Chea and Phet. The
trial court ruled that. by inquiring into Sok’s rcasons for
backing out of his plea agreement, Chea’s counsel had
opened the door in this arca of inquiry. The court also
gave a limiting instruction:

You will hear testimony rcgarding Vcasna Sok's

brother being shot at in the year 2000. Before this
cvidence is allowed, the court advises you that you may
consider the evidence only for the limited purpose of
showing Veasna Sok’s statc of mind when he decided
to withdraw his plea agrecment with the Picrce County
Prosecutor’s Office in 2000.

Neither defendant in this case has been charged or
implicated in that shooting. You must not consider the
cvidence for any other purposc.

RP at 4455, The trial court acted within its discretion in
allowing the State to explore why the State offered Sok a
new deal.

F. Chea’s and Phet’s Custodial Status

Chea and Phet further contend that the prosccutor
improperly clicited testimony from several officers about
Chea’s and Phet’s custodial status. Specifically, several
officers testified that they worked in the jail and escorted
Chea and Phet to and from the courtroom. Also, an officer
testified that he was responsible for transporting pecople to
and from jail and he referred to Chea and Phet as
‘inmates.” RP at 3851.

The fundamental right to a fair trial is sccured by the
United States and Washington Constitutions. U.S. Const.
amends. VI and XIV, and Wash. Const. art. 1. scc. 22.
Central to the right to a fair trial is the principle that a
defendant is cntitled to have his guilt or innocence
determined solely on the basis of the evidence introduced
at trial. not official suspicion, indictment, continued
custody, or other circumstances short of proof. Holhrook
v Flhvnn, 475 U.S. 560, 567, 106 S.Ct. 1340, 89 L.Ed.2d
525 (19806).

In light of the fundamental right to the presumption of
innocence, courtroom  sccurity measurcs  such  as
shackling, gagging. or handcuffing can unnccessarily
mark the defendant as guilty or dangerous. Holhrook, 475
U.S. at 567-68. But unlike physical restraints, uniformed
sceurity guards in a courtroom do not inherently prejudice
a defendant’s right to a fair trial. Holhrook, 475 U.S. at
569.

Here. the State called the corrections officers to testify
about Chea’s and Phet’s assault on Sok. Before the
officers described the assault they had witnessed. the
State inquired as to their occupation. place of
cmployment. and their relationship with Chea and Phet.

Chea and Phet concede that the jurors were likely aware
that both of them were in custody. Morcover, they did not
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seck a limiting instruction. The officers’ testimony
regarding their place of employment and their role in
cscorting Chea and Phet to and from jail were not unfairly
prejudicial to Chea and Phet. The trial court did not err in
allowing this line of questioning.

G. Right to Remain Silent

*11 Chea contends that Davidson impermissibly
commented on Chea’s excrcise of his right to remain
silent.

The Fifth Amendment to the United States Constitution
states. in part, that no person “shall ... be compelled in any
criminal case to be a witness against himself.”
Washington Constitution article L. section 9 states in part:
‘No person shall be compelled in any criminal case to
give evidence against himself.” The State may not clicit
comments from witnesses or make closing arguments
relating to a defendant’s silence for the jury to infer guilt
from such silence. State v. Easter, 130 Wn.2d 228, 236,
922 P.2d 1285 (1996). *{ A} mere reference to silenee
which is not a *comment’ on the silence is not reversible
crror absent a showing of prejudice’ that is an error that
actually affects the defendant’s rights. State v. Lewis, 130
Wn.2d 700, 706-07.927 P.2d 235 (19906).

Here. during dircet examination. the prosccutor asked
Davidson to rclate the cvents and content of his intervicw
with Chea. The following cxchange occurred:
{ Deteetive:} 1 IV | s! howed him onc of the
surveillance photos with his vchicle clearly in the
picture.
{ Prosccutor} : Did he respond to that?
{ Detective! @ Yes, he did.

{ Prosccutor} : What did he say?

{ Detective} : He said, "I'm not the only one that drives
that car.”

{ Prosccutor} : Did hc say anything further in the
interview?

{ Detective| : No, he didn’t. He clammed up. He never
said another word.

RP at 3471.

The record refleets that the State inquired no further about
Chea’s silence. Nor did it refer to the comment during
further testimony or in closing argument. Even assuming

crror, it is harmless as it did not materially affcet Chea’s
rights, given the otherwise overwhelming cvidence
against him.

H. Opinion of Guilt

Chea and Phet further contend that Davidson
impermissibly commented on their guilt. They assert that
his statement. that in the course of his investigation he
arrested and booked them into jail. implied guilt. We
disagree. Although a witness may not comment on
another’s guilt,” Davidson did not do so here. Rather, he
testificd about his actions as lead detective and based on
his personal knowledge.

IV. Jury Instructions

A. Esscntial Elements of the Crime

Chea and Phet further contend that the jury instructions
relieved the State of its burden to prove all of the essential
clements of the crime. They assert that the State failed to
identity the intended victim of the charged premeditated
murder. The court instructed the jury: A person commits
the crime of Murder in the First Degree when, with a
premeditated intent to cause the death of another person,
he or an accomplice causes the death of such person or of
a third person.” CP (Phet) at 1379.

This argument repeats Chea’s and Phet’s carlier esscntial
clement argument that the intended victim must be named
in the charging document. As alrcady noted, we
disagree.™ This argument likewisc fails.

B. Major Participant in the Crime

*12 Citing State v. Roberts, 142 Wn.2d 471, 14 P.3d 713
(2000), Chea and Phet also argue that the jury instructions
and special verdict forms were deficient because they did
not requirc the jury to find that they were major
participants in the crimes. In Roberts, our Supreme Court
held that major participation by a dcfendant in the acts
giving risc to the homicide is required in order to execute
a defendant convicted solely as an accomplice to
premeditated first degree murder. Merely satisfying the
minimal requirements of the accomplice liability statute is
insufficicnt to impose the decath penalty under RCW
10.95.020. the Eighth and Fourtcenth Amendments, and
the cruel punishment clause of the Washington State
Constitution. 142 Wn.2d at 505-06.

Here. the State did not seck the death penalty against
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Chea and Phet; thus. Roberts does not apply. Also. Chea
and Phet contend that the aggravating factors of the
crimes must apply personally to cach of them and that the
jury instructions and the verdict forms failed to instruct
the jury accordingly. We disagree.

To convict a person of aggravated first degree murder, the
State must prove all elements of first degree murder and
that therc was more than one victim and the murders were
a part of a common scheme or plan. In other words, to
find an aggravating factor, it is not nccessary that a
particular defendant commit more than one murder: it is
sufficient that his or her accomplices murder more than
onc person as a part of a plan. Thus, Chea’s and Phet’s
argument fails.

C. Aggravating Factors Applying Specifically to Chea
Chea further argues that when the jury was asked to
decide whether *f t} here was more than onc person
murdered™ and the murders were part of a common
scheme or plan or the result of a single act of the person.,”
CP (Chea) at 867, it allowed the jury to find the
aggravating factor applicable to him based on an
accomplice’s acts. He cites i re the Personal Restraint
Petition of Howerton, 109 Wn.App. 494, 36 P.3d 565
(2001) in support.

In Howerton, Division One held that ‘a defendant’s
culpability for an aggravating factor cannot be premiscd
solely upon accomplice liability for the underlying
substantive crime  absent cxplicit cvidence of the
Legislature’s intent to create strict liability. Instcad, any
such sentence enhancement must depend on  the
defendant’s own misconduct.” 109 Wn.App. at 501.

The instruction here comports with Howerton. It focuscs
on a specific act (i.c.. murder of more than one person and
a common scheme or plan). Thus, to determine whether
this aggravating factor was properly applied to Chea, the
key inquiry is whether the evidence sufficiently
implicated him in the murders that were part of a common
scheme or plan.

Sufficient evidence supports a conviction if, when viewed
in the light most favorable to the prosccution. it permits
any rational fact finder to find the essential clements of
the crime beyond a reasonable doubt. State v. Salinas, 119
Wn.2d 192, 201, 829 P.2d 1068 (1992). "A claim of
msufficiency admits the truth of the State’s evidence and
all inferences that reasonably can be drawn therefrom.”
Salinas, 119 Wn.2d at 201. We leave credibility
determinations, issucs of conflicting testimony, and
persuasiveness of the evidence to the fact finder. State v.

Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990).

*13 Before the shooting, Chea wore red clothes. He asked
other assailants whether they wanted to “put in work™ that
night—the phrase that the testifying witnesses understood
to mean to shoot Kim. Chea also talked to Le about Kim
‘mean mugging’ him. Before driving to the café, Chea
stopped at a payphone and told Chak to call to ascertain
whether Kim remained there. And after learning that Kim
was at the café, Chea went there. Finally, the guns were
stored in Chea’s car. This ecvidence sufficiently
cstablished Chea’s culpability in the murder of multiple
persons as part of a common scheme or plan.*™

V. Insufficiency of the Evidence

Chea also contends that insufficient cvidence supported
finding that he had a premeditated intent to murder
specific named persons. This assertion flows from Chea’s
arguments that the charging document was defective and
the jury instructions incorrect because they failed to name
specific individuals. Because we hold that the State need
not identify the victim of the premeditated murder. Chea’s
argument fails.

V1. Cumulative Error

Chea and Phet contend that the doctrine of cumulative
crror compels reversal and a new trial because the trial
crrors had a scrious impact on their ability to receive a
fair trial.

Under the cumulative error doctrine. a defendant may be
entitled to a new trial when errors cumulatively produced
a trial that was fundamentally unfair. In re the Personal
Restraint Petition of Lord, 123 Wn.2d 296, 332, 868 P.2d
835 (1994). Because we find no crror, this argument fails.

VII Statement of Additional Grounds

Phet raises additional arguments in his Statement of
Additional Grounds (RAP 10.10). nonc of which has
merit.

Affirmed.

A majority of the panel having dctermined that this
opinion will not be printed in the Washington Appellate
Reports, but will be filed for public record pursuant to
RCW 2.06.040, it is so ordered.
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We concur: MORGAN, P.J., and HUNT, . Not Reported in P.3d. 127 Wash.App. 1016. 2005 WL

1023100

All Citations

Footnotes

1

10

Four judges presided over this case. First, Judge Grant Anderson entered CrR 3.5 findings of fact and conclusions of
law. When our Supreme Court removed Judge Anderson from the bench, for reasons unrelated to this matter, Judge
Rudy Tollefson made preliminary rulings. When the Supreme Court suspended Judge Tollefson from the bench, for
reasons unrelated to this matter, the case was re-assigned to Judge Vicki Hogan. Judge Hogan made preliminary
rulings, but then recused herself on the defendants’ request. Judge Karen Strombom then presided over all further
matters, including the trial.

We derive the facts from pretrial proceedings and trial testimony.

The verbatim reports of proceedings are not numbered consecutively. Therefore, the standard abbreviation, ‘RP’
followed by a page number, represents only the trial records before Judge Strombom. The trial record is the most
extensive and it is consecutively numbered. ‘RP’ followed by a date and a page number identifies all other proceedings
before various judges.

These casings came from five different guns: a 7.62 rifle, three different 9 millimeter semiautomatic handguns, and a
.380 semiautomatic handgun.

During the searches, the detectives found several photographs of gang members. The trial judge later stated:
| believe some photos are admissible to show the relationship that all of the gang members had with each other, and
| think it's particularly significant that these photos were found at the various homes in which the search warrants
were executed, in particular Ri Le’s and Khanh Trinh’s home as well, because that’s part of the theory of the case as
to why other members of the gang would do what Ri Le wanted them to do. Report of Proceedings {(RP) at 2317.
The court admitted into evidence four photographs of gang members, including the one showing gang members
holding guns.

In November 2000, Chea and Phet moved to suppress evidence obtained in executing these search warrants, arguing
lack of probable cause. In March 2001, Judge Hogan denied the motion. She found compelling ballistics comparisons
between casings recovered at the Trang Dai Cafe crime scene and shell casings recovered at a prior shooting scene
where the assailants’ and the car's descriptions matched those from the café shooting. Additionally, Judge Hogan
considered prior police contacts with Chea and Phet and their residences or vehicles, and the security videotape from
behind the Trang Dai Cafe. From these facts, Judge Hogan found a nexus between the places to be searched and the
criminal activity prompting the search.

Sok and Leo stated that Phet rode in the car driven by Chea. During the shooting, Phet was stationed at the rear
entrance of the café while armed with a 9 millimeter handgun. These co-defendants also claimed that they observed
Phet discharging the firearm. Ngeth stated that he did not actually observe Phet discharge a firearm, but that Phet
exited the vehicle driven by Chea and headed toward the café while armed. Sok and Ngeth claimed that they remained
inside the parked vehicles in the alley behind the café and that they did not participate in the shooting.

Miranda v. Arizona, 384 U.S. 436, 483-85, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

Phet later moved to suppress his statements, arguing they were involuntary because he had limited education and
understanding. Reasoning that Phet made his statements freely and voluntarily after he had been properly advised of
his constitutional rights and having chosen to waive them, Judge Anderson declined to suppress the statements. Judge
Anderson also stated that { t} he delay between the time of the defendant’s arrest and the time he was interviewed and
advised of his rights is understandable given the need for the same detectives to do all of the suspect interviews, and
was not prejudicial to the defendant.” Clerk’s Papers (CP) Phet 165-66.

The State also charged several other defendants not subject to this appeal: Ri Le, Samath Mom, Khanh Trinh, Sarun
Ngeth, Marvin Leo, Veasna Sok, and John Chak. Samath Mom, defendant Phet’s brother, committed suicide. Le shot
his brother Khanh Trinh and then killed himself when authorities sought to arrest them. Marvin Leo pleaded guilty as
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charged. Veasna Sok, Sarun Ngeth, and John Chak entered into plea agreements with the State.

Later, when Judge Strombom took over the case, the defense argued that the trial court must hold a preponderance
hearing regarding gang planning. Judge Strombom declined to do so.

On that day, officers transported Phet, Chea, and Sok to court for a hearing. Once the officers removed Phet's and
Chea’s handcuffs, they began hitting Sok, who was still handcuffed. The officers heard Chea and Phet call Sok a
‘snitch’ and yell, 'snitches die.” RP (03/24/00) at 38.

Judge Tollefson noted: ‘This evidence and the statements that were made not only shows consciousness of guilt, but it
also links the parties to the crime itself. For that reason, its probative value certainly outweighs the prejudicial effect
because it directly links the parties to the crime.” RP (03/24/00) at 39.

On September 5, 2001, Judge Hogan denied Chea and Phet's motion to reconsider Judge Tollefson's earlier ruling on
this issue. Judge Hogan stated that she did not find the connection between the shooting and the guns and unlawful
gambling, or narcotics activities at the cafe. When Judge Hogan recused herself from the case, Judge Strombom also
denied the renewed motion to admit evidence of unlawful activities at the café. Judge Strombom found no evidence
establishing a nexus between these acts and the crimes at issue.

Later, Davidson testified that, in gang culture, the term 'mean mugging’ is a ‘'hard stare’ meant to challenge or
intimidate. RP at 3487. Davidson opined that ‘mean mugging’ could be a prelude to violence and such violence
‘doesn’t have to be immediate.” RP at 3488.

Davidson stated that the founding members of a gang were called 'OG's,’ or ‘original gangsters.” RP at 3405.

Davidson testified that the 'Crips’ adopted blue as their color and the 'Bloods,’ a rival gang, adopted red. RP at 3406.
Davidson opined that a Crip, such as one of the LOC's, would not dress in red and go out with other Crips unless
intending to commit a crime in an attempt to frame a rival gang.

See footnote 5.

CrR 3.1 states:
(b)(1) The right to a lawyer shall accrue as soon as feasible after the defendant is taken into custody, appears before
a committing magistrate, or is formally charged, whichever occurs earliest.

(c)(1) When a person is taken into custody that person shall immediately be advised of the right to a lawyer. Such
advice shall be made in words easily understood, and it shall be stated expressly that a person who is unable to pay
a lawyer is entitled to have one provided without charge.

A defendant’s rights under CrR 3.1 are procedural, not constitutional. An alleged statutory error, such as this one, is
harmless, unless, ‘'within reasonable probabilities, had the error not occurred, the outcome of the trial would have been
materially affected.’ State v. Hancock, 46 Wn.App. 672, 678, 731 P.2d 1133 (1987) (citation omitted), affd, 109 Wn.2d
760 (1988).

Moreover, Chea and Phet gave alibi statements or did not acknowledge any involvement in the shootings.

Judge Hogan noted:
{ I} t's clear Judge Tollefson did leave the door open, and didn't feel that in February of 2000 ... the State had
satisfied what he thought was th proper inquiry.
| will require an offer of proof, but | am not closing the door on this issue. | think under Evidence Rule 404(b) the
gang involvement does go to the theory of the State’s case. The absence of mistake or accident, the evidence of
premeditation or with a plan of preparation, as well as intent which are relevant to prove an essential ingredient of
the crime charged.... It is probative evidence of interrelationships of the participants. There was bad blood between
Ri Le and Son Kim. Whatever that basis was, ... that is not the motive to improve an individual status within the
gang, the gang’s benefit, but the gang ... adopted Ri Le’s crime, and the gang affiliation is relevant to the relationship
of the participants....
| feel that the evidence of the gang involvement and how a gang operates is critical to the showing of how each
participant in the gang acted.
RP (5-24-01) at 612-13.
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Defense counsel raised a question about Davidson's qualifications earlier in the proceedings and questioned whether
he had attended lengthy classes. Counsel did not repeat the objection later when Davidson testified and, although we
could decline to review it, we review it in the interests of justice.

ER 702 allows an expert to testify if ‘specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue.” An expert testifying as to gang culture need not acquire his knowledge through personal
gang membership experience. ER 702.

Judge Strombom allowed Davidson to testify as to the gang culture and rules. Judge Strombom noted that Davidson'’s
testimony explains to the jury various aspects of a gang and the relationships that develop within a gang. This is not
common knowledge, but rather is knowledge gained through experience. Further, the testimony is not based on
Detective Davidson's personal observations of any individual defendant, but rather is used to explain a world which is
not understood by people who have no gang experience. For these reasons, | believe that the testimony is relevant as
to motive, intent, identity, plan, preparation and knowledge. | do not believe that the purpose for which the testimony is
being presented is unduly prejudicial, as it provides an explanation to the jury regarding gangs and gang life. RP at
2212-13.

‘Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action
in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident.” ER 404(b). In applying ER 404(b), a trial
court must engage in a three-step analysis: (1) determine the purpose for which the evidence is offered, (2) determine
the relevance of the evidence, and (3) balance on the record the probative value of the evidence against its prejudicial
effect. State v. Campbell. 78 Wn.App. 813, 821, 901 P.2d 1050, review denied, 128 Wn.2d 1004 (1995).

Chea and Phet also argue that the gang testimony infringed on their First Amendment right of association. Gang
membership is not admissible to prove abstract beliefs and associations in part because it is protected by the
constitutional rights of freedom of speech and freedom of association. Dawson v. Delaware, 503 U.S. 159, 165, 112
S.Ct. 1093, 117 L.Ed.2d 309 (1992). But association evidence is inadmissible only when it proves nothing more than a
defendant's abstract beliefs. Dawson. 503 U.S. at 164-67. The constitutional right to free association does not bar the
admission of associational evidence when such evidence is relevant to a material issue at trial. Campbell. 78 Wn.App.
at 822; United States v. Robinson, 978 F.2d 1554, 1565 (10th Cir.1992), cert. denied, 507 U.S. 1034 (1993). As we
discuss below, evidence of Chea's and Phet’s gang affiliation was relevant to show premeditation and motive. Thus, its
admission did not violate their First Amendment rights.

In Campbell, the State charged a gang member with killing two rival gang members. The State theorized that the
defendant had been motivated to kill the victims because they invaded his ‘turf’ and challenged his authority. It properly
showed that the defendant was a gang member; that the victims were rival members who ‘disrespected’ the defendant
and sold drugs on his ‘turf’; and that, in gang culture, these resulted in violent retaliation. Campbell, 78 Wn.App. at 822.

The Abel court allowed the State to show that a defense witness and the defendant belonged to the same gang, that
each member of the gang took an oath to lie on behalf of other members; and, thus, that the defense witness was
arguably biased. 469 U.S. at47.

In Boot, the gang evidence showed motive and premeditation where killing someone enhanced a gang member's
status. Boot. 89 Wn.App. at 789-90. The appellate court affirmed. Boot, 89 Wn.App. at 794.

This conclusion disposes of Chea’s and Phet’'s argument that there was an ‘insufficient nexus’ between the offered
evidence of gang activity and the shooting at the cafe. Under ER 401 and 403, the required nexus is that the evidence
has a ‘tendency’ to prove or disprove a fact of consequence to the action and that the evidence have probative value
that was not substantially outweighed by unfair prejudice. That nexus existed here. Chea and Phet also argue that the
gang evidence was mere profile testimony and that the prejudicial effect of admitting the gang members’ photos
outweighed their probative value. We disagree. After carefully evaluating and weighing the evidence, the trial court
admitted these photographs to show the relationship of the gang members. The frial court did not abuse its discretion.

Three judges considered this argument below. First, Judge Tollefson granted the State’s motion to exclude evidence of
unlawful activity at the café on the grounds that the evidence was irrelevant or based on hearsay, but he allowed Chea
and Phet to ask for review of that ruling if they could present a better offer of proof. Second, Judge Hogan denied Chea
and Phet's motion for reconsideration of Judge Tollefson’s ruling. Judge Hogan ruled that she found no automatic
connection of the crimes at issue with the unlawful activities at the café. Judge Hogan also found that the facts that
Chea and Phet wanted to admit were ‘remote speculations.” RP (08/23/01) at 57. Finally, Chea and Phet moved for
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reconsideration before Judge Strombom, who denied their motion.

Without properly citing authority or setting forth argument, Chea and Phet also argue that the trial court improperly
excluded a photograph of another car taken from the surveillance tape, a letter from Chak to Chea, and evidence that
Chea'’s brother had been threatened. We decline to further address this contention. RAP 10.3(a)(5); State v. Jacobs,
121 Wn.App. 669, 681 n. 2, 89 P.3d 232, review granfed on other grounds, 152 Wn.2d 1036 (2004).

Although evidence tending to show that another party may have committed the crime may be admissible, before it can
be admitted, there must be such proof of connection with it, such facts or circumstances tending clearly to point out
someone other than the one charged as the guilty party. State v. Kwan. 174 Wash. 528, 532-33, 25 P.2d 104 (1933).
‘Remote acts, disconnected and outside of the crime itself, cannot be separately proved for such a purpose.” Kwan,
174 Wash. at 533 (citing State v. Downs. 168 Wash. 664, 13 P.2d 1 (1932)). ‘Mere evidence of motive in another party,
or motive coupled with threats of such other person, is inadmissible, unless coupled with other evidence tending to
connect such other person with the actual commission of the crime charged.” Kwan, 174 Wash. at 533 (citing People v.
Mendez. 193 Cal. 39, 223 P.65 (1924)).

The trial court ruled that the State could ask about the State’s thought processes in offering a new deal, but not as to
Sok’s reasons for taking it because he would have to testify as to his reasons.

The relevant dialog follows:
Q: Veasna was offered his new deal back in February?
A: Yes.
Q: Based on what?
A: You'll have to ask the prosecutors.
Q: There were no new developments between his first deal and February of 2001 which would generate a new plea
offer?
A: There were developments, but not in reference—

A...—to the other suspect.
RP at 3610.

State v. Demery. 144 Wn.2d 753, 759, 30 P.3d 1278 (2001) (allowing a witness to opine to the guilt of the defendant
invades the exclusive province of the jury).

See preceding section |, Charging Document.
No one disputes that more than one person was murdered.

We decline the State’s invitation to revisit Howerton because the facts here fit within it.

End of Document 22017 Thomson Reuters. No claim to original U.S. Government Works.
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NO. 48877-9-11.

‘COURT OF APPEALS, DIVISION II .
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
S _ ‘ DECLARATION OF
Respondent, KECIA L. RONGEN
JOHN PHET,
Appellant.

I, KECIA L. RONGEN, make the following declaration:

1. Tamthe Cﬁair of the Indeterminate Sentence Review Board
(ISRB) with the Depaﬁmént of Corrections in Lacey, Washington.

2. As the Chair of the ISRB, one of my job ciuties is to retrieve
and/or maintain records kept by the ISRB in the ordinary course of
business, including certified copies of an inmate’s judgment and sentence
as well as other related documents. |

3. Upon request of the Attomey General’s Office, I have

provided true and correct copies of the following documents regarding

John Phet, DOC #843064 to be used as exhibits:

Exhibit 1: Judgment and Sentence, State v. Phet, Pierce
County Superior Court Cause No. 98-1-03162-1,
filed June 28, 2002,

Exhibit 2: Judgment . and Sentence Addendum Setting
Minimum Terms, State v. Phet, Pierce County
Superior Court Cause No. 98-1-03162-1, filed
March 25, 2016
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I declare under the penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct to the best of my
knowledge.

EXECUTED this ;_)_\_ day of April, 2017, in Lacey,

Washington.

\k\ ,\U\%Z&QJ\ [T

KEciA " RONGEN
Chair, ISRB




WASHINGTON STATE ATTORNEY GENERAL
April 21, 2017 - 3:24 PM
Transmittal Letter

Document Uploaded: 6-prp2-488779-Response.pdf

(Case Name: State v. Phet
Court of Appeals Case Number: 48877-9

Is this a Personal Restraint Petition? Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: _

Answer/Reply to Motion: __
Brief:

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: ___
Hearing Date(s):

Personal Restraint Petition (PRP)
Response to Personal Restraint Petition
Reply to Response to Personal Restraint Petition
Petition for Review (PRV)
Other:

Comments:

No Comments were entered.

Sender Name: Katrina Toal - Email: katrinat@atg. wa.gov
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